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Pillar I. Legal, Regulatory, and Policy Framework

Indicator 1. The public procurement legal framework achieves the agreed principles and
complies with applicable obligations

Sub-indicator 1(a) Scope of application and coverage of the legal and regulatory framework
The legal and regulatory body of norms complies with the following conditions:

Assessment criterion 1(a)(a):
Is adequately recorded and organized hierarchically (laws, decrees, regulations, procedures), and precedence is
clearly established.

Conclusion: No gap
Red flag: No

Qualitative analysis

The Cape Verdean legal system is part of the Civil Law family of systems and, in the field of public procurement,
finds its most important sources of influence in Portuguese law! and European public procurement law.
The hierarchy of norms
The legal system of Cabo Verde is very well structured, and the hierarchy of laws, as defined by the
Constitution, is as follows:

— Constitution (CRCV);

— Laws of the National Assembly?;

— Decree-Laws of the Government.

Concerning International Law, Article 12 of the CRCV states that general or common international law shall form
an integral part of the Cape Verdean legal order for as long as it is in force in the international legal order and
shall be in force in the Cape Verdean legal order after its official publication and entry into force in the
international legal order and for as long as it is internationally binding on the State of Cape Verde. The norms
and principles of general or common international law and conventional international law that have been validly
approved or ratified shall take precedence over all internal legislative and normative acts of infra-constitutional
value after they enter into force in the international and internal legal order.

In the field of Administrative Law, the following types of acts should be considered (which must be compatible
with the legal texts mentioned above):
- Ministerial Council Resolutions (of an administrative or political nature);
- Executive Orders issued by Government members - Ministers and Secretaries of State - which are non-
legislative implementing acts, i.e. (implementing acts);
- Regulations issued by the ARAP Executive Board (implementing acts).

The principle of legality requires that acts or regulations of an administrative nature must comply with the law
(Constitution, laws and decree-laws), according to the respective hierarchy.

The most relevant legal acts in the domain of public procurement are:
—  Public Procurement Code (PPC), approved by Law 88/VI11/2015, of 14 April, covering the whole formation
of the contract (pre-award stage);

! There are many common features between the legal systems of the countries that make up the Community of Portuguese
Speaking Countries (CPLP): Angola, Brazil, Cape Verde, Guinea-Bissau, Mozambique, Portugal, SGo Tomé and Principe and Timor-
Leste.

2 The Public Procurement Code (PPC) has been approved by a Law issued by the National Assembly. Often the State Budget Law,
enacted by the National Assembly, introduces changes to the PPC (e.g. Articles 5, 155, 193 of PPC have been amended by the
National Assembly).
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Pillar I. Legal, Regulatory, and Policy Framework

— Legal Regime of Administrative Contracts (RICA), approved by Decree-Law 50/2015 of 23 September,
covering the implementation of public contracts.

— Statute of ARAP, approved by Decree-Law 55/2015, of 9 October;

— Regulation on Procurement Management Units (UGAs and UGAP), approved by Decree-Law 46/2015, of
21 September;

— Statute of the Conflict Resolution Commission (CRC), approved by Decree-Law 28/2021, of 5 April);

— Regulation on the electronic government procurement (e-GP), approved by Decree-Law 11/2023, of 17
February.

Gap analysis

Recommendations

Assessment criterion 1(a)(b):

It covers goods, works and services, including consulting services for all procurement using public funds.
Conclusion: Substantive gap

Red flag: Yes

Qualitative analysis

The PPC covers public works contracts, lease and acquisition of goods, acquisition of services, acquisition of
consultancy services, public works and public services concessions. (PPC, Article 3/1).

Public Procurement Code 2015 (PPC)

Stage of the
procurement cycle and
scope of norms

Distribution of content in the law
titles / chapters / sections / provisions

Title | General Principles and Rules
Key definitions, scope, Chapter | - Purpose and scope
general principles and Chapter Il - Principles relating to public procurement
rules Chapter Ill - Regulation of public procurement

Chapter IV - Publicity

Title Il | Types and Choice of Procedures (Procurement Methods)
Chapter | - Types of procedures

Chapter Il - Choice of procedure

Chapter Ill - Procedure documents (Bidding documents)

Title Il | Contract formation

Contract life cycle Chapter | - Preparatory administrative actions

coverage
(Up to the award
decision and contract
signing)

Chapter Il - Rules for participating in the procedures (eligibility)
Chapter Il - Applications

Chapter IV - Bids

Chapter V - Submission of applications and bids

Chapter VI - Evaluation and rejection of bids and award
Chapter VIl — Securities (bid and performance)

Chapter VIII — Contract signing

Title IV | Conduct of procedure
Chapter | - Public tender
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Pillar I. Legal, Regulatory, and Policy Framework

Chapter Il - Two-round public tender

Chapter Ill - Pre-qualification procedures
Chapter IV - Closed tender

Chapter V - Direct award

Chapter VI -Procurement of consultant services
Chapter VIl - Framework agreement

Title V. | Administrative Challenges

Title VI | Administrative offences

Title VII | Final and transitional provisions

Gap analysis

The CCP regulates the contracting of consultancy services as a special procedure in an autonomous
chapter (see Article 29 (1)(1) PPC). We agree with the recommendation made in the Diagnosis of the
Application of the Public Procurement Code and the Legal Framework for Administrative Contracts (RJCA)
and respective Standardised Documents (hereinafter Diagnosis) that the particular procedure for
contracting consultancy services should be abolished and that the acquisition of consultancy services
should be subject to a general procedure used for other services. We no longer agree with the suggestion
made in the Diagnosis to include in Article 155(4) PPC the indication that in the cases provided for
therein, the procedure follows the restricted tender procedure regulated in Chapter IV of Title IV of the
PPC, with the necessary adaptations, as such a solution does not seem to offer any gain in terms of
transparency nor competition when compared to direct award.

Article 155(6) of the PPC (Regime applicable to the contracting of consultancy services) states that
contracts concluded with qualified staff for the execution of intellectual and continuous work are exempt
from the regime of this Code (PPC) but must comply with the general principles of public procurement,
in accordance with Chapter Il of Title I, and other applicable laws. As mentioned in the Diagnosis, the
non-application of the PPC regime (concrete provisions), while at the same time subjecting the procuring
entity to respect for the principles of public procurement, is unclear. For example, the law may establish
that direct award may be used below a certain threshold of estimated contract value, but even so, when
this is done, the applicable legal principles must continue to be respected. Questions are: how would this
solution materialise? What are the mechanisms for monitoring compliance with the principles in cases
where the provisions have been exempted? Who, when, and how would compliance with the principles
be checked, and with what consequences?

Article 155(7) of the CCP provides for the adoption of the direct award procedure for the formation of
consultancy service contracts of up to two million escudos, by means of a reasoned order, which is an
approach based on a methodology different from that enshrined in the general rules applicable to the
choice of procedures, which clearly distinguish the value criterion from the material criteria. This
provision is based on the value criterion, so special reasons for opting for the direct award should no
longer be required.

A Red Flag is assigned because addressing this gap requires a legislative initiative and cannot be immediately
mitigated through actions in the public procurement system.

Recommendations

The particular procedure for contracting consultancy services should be abolished by repealing PPC
Chapter VI of Title IV and modifying all provisions that refer to the "consultancy services contracts";
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Pillar I. Legal, Regulatory, and Policy Framework

The principles of equality and the promotion of competition suggest that Article 155 (6) PPC should be
repealed, even if Chapter VI of Title IV (Contracting of consultancy services), which establishes a specific
procedure for the formation of this type of contract, remains.

since there is no rationale for the coexistence of the value criterion with the special need for justification
(a reasoned decision would only be necessary to explain how a material criterion for the choice of
procedure applied to the specific situation), it is suggested to eliminating the requirement for justification
for the choice of the direct award procedure set forth by Article 155 (7) PPC since, under the general
terms of Article 30 PPC, the choice of procedure under the criterion of the value of the contract does not
require any justification.

Assessment criterion 1(a)(c):
PPPs, including concessions, are regulated.
Conclusion: No gap

Red flag: No

Qualitative analysis

Article 2 PPC provides definitions for:

Public works concession: a contract which, while having the same characteristics as a public works contract,
has as its consideration the right to exploit a public work, whether or not accompanied by the payment of
a price;

Public services concession: a contract for the installation and temporary operation of a service, at the
concessionaire's risk, whether or not accompanied by the payment of a price.

The following main provisions on concessions in the PPC are worth highlighting:

Article 3(1)(e)(f) PPC, which states that the PPC applies to the formation of public works and public services
concession contracts;

Article 30 (5) PPC, which requires the adoption of a two-stage open tender procedure or a restricted tender
procedure based on prior qualification for the formation of public works and public services concession
contracts;

Article 46 PPC, on procedural documents relating to public works contracts and public works concessions;
Article 50 of the PPC stipulates that the tender specifications for the procedures to form concession
contracts must include an operations document containing the rights and obligations of the parties, as well
as, in justified cases, the rules for operating the work or public service in question, with a view to the
interests of the respective users;

Article 58 (1) states that the procuring entity must, before the start of the contract formation procedure,
obtain the approval of the member of the Government responsible for finance regarding a) the technical
and financial viability of the project, b) the structure of the project and the conditions of the specifications
and other relevant procedural documents; and c) the guarantees to be provided by the contractor and/or
the State.

Article 70 (1) (f) on Impediments to candidates and bidders stipulates that a candidate or competitor may
not submit a candidacy or proposal or be part of a group of f) they have been convicted, or, in the case of
legal persons, the members of the management or administrative bodies in office have been convicted, by
a final judgement, for the crime of participating in the activities of a criminal organisation, corruption, fraud
or money laundering, or, if the procedure is aimed at concluding a works contract or a public works
concession contract, for the commission of crimes which, under the terms of the legal regime for access to
and permanence in the construction activity, prevent access to that activity;
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Pillar I. Legal, Regulatory, and Policy Framework

- Article 73 (2) on professional qualifications and authorisations requires that in procedures aimed at
concluding a public works contract or concession, candidates or bidders must hold a registration certificate,
classification certificate or civil engineering contractor's licence issued by the legally competent authority;

- Article 76 (2) on the financial capacity of bidders or candidates in the case of procedures for the conclusion
of public works contracts, public works concessions or public service concessions, a document issued by
the Bank of Cape Verde or by a competent entity may also be required, in the month in which the
procedure was launched or in the previous month, mentioning the company's liabilities in the financial
system and, where appropriate, an equivalent document issued by the Central Bank or by a competent
entity of the State of which the company is a national or in which its main establishment is located;

- Article 84 (3) on the documents accompanying and instructing the tender in the procedure for the
formation of concession contracts;

- Article 85 (4), stipulates that in procedures aimed at concluding a public works contract or concession, the
basic plans and variants drawn up by the tenderer must contain all the documents necessary for their
perfect assessment and for justifying the calculation method;

- Article 102 (3) stipulates that in procedures for the conclusion of a public works contract or public works
concession, no award shall be made: a) When, due to supervening circumstances, the procuring entity
decides to postpone the execution of the work for a period of at least one year; or b) When, in the case of
projects or variants authored by the tenderers, the projects and variants submitted are not convenient for
the procuring entity, with paragraph (6) adding that the decision not to award the contract on the grounds
indicated in paragraph (3) of this article must be communicated to the authority legally competent for the
inspection of public works;

- Article 103 PPC on The provision of a bid maintenance bond, bidders may be required to provide a security
deposit together with their bid to guarantee that their bid will be upheld: a) Public works or service
concession contracts with a value of more than 5,000,000500 (five million escudos);

- Article 106 PPC, on the Value of the security deposit, sets out in paragraph (1) the general rule that the
value of the security deposit to be provided for the proper performance of the contract is 5% of the
contract price. With regard to public works concessions and public service contracts, the procuring entity
may exceptionally and duly justified and publicised, stipulate a higher minimum value for the bond, which
may not, however, exceed 30% of the total price of the respective contract, subject to prior authorisation
by the supervisory authorities, if any;

- Article 111 (2), on the content of concession contracts, stipulates that they must contain, under penalty of
nullity: a) indication of the contractor's licence number, as well as any subcontractors involved in the works;
b) specification of the works which are the subject of the contract, with reference to the project, where
one exists; c) identification of the contractual list of unit prices; d) the time limit for carrying out the works,
with the planned start and end dates; e) the binding conditions of the works programme; f) the form, time
limits and other conditions on the payment and price review system;

- Article 119 on the deadline for submitting tenders in public tenders. In the case of a national public tender:
i. Thirty-five days, if the purpose of the tender is to conclude a public works contract, public works
concession or public services contract and b) In the case of an international public tender: i. Forty-five days,
if the purpose of the tender is to conclude a public works contract, a public works concession or a public
services contract;

- Article 147 on time limit for submitting tenders in restricted invitations to tender by prior qualification,
30 days (national invitation to tender) and 40 days (international invitation to tender).

Public Private Partnerships (PPP) are regulated by Decree-Law 63/2015, of 13 November, which defines the
general rules applicable to the State's performance in prioritizing, designing, preparing, hearing and consulting
public, tender, adjudication, alteration, inspection, global monitoring and extinction of public-private
partnerships, PPP.

According to Article 3 of this Decree-Law, a public-private partnership is a legal relationship constituted by a
contract or union of contracts, through which private entities, known as private partners, undertake, on a lasting
basis, vis-a-vis a public partner, to ensure the development of an activity aimed at satisfying a collective need
and in which (i) the financing and responsibility for investment and operation are incumbent, in whole or in part,
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Pillar I. Legal, Regulatory, and Policy Framework

to the private partner, (ii) in which there is a need for the public partner to pay periodic instalments due to the
absence or insufficiency of a system of fees and tariffs to make the private partner attractive in terms of the
project's risk and return profile; or/and (iii) in which part or all of the risks of engineering, construction,
maintenance, operation, integration of suppliers, demand and financing (via own and third-party capital) are
allocated to the private partner, (iv) which may involve carrying out works and services with a high degree of
specialisation and technical complexity.

With regard to the scope of application of this decree-law, it should be borne in mind that it concerns public-
private partnerships established by contract, with Article 3(3)(f) excluding its application to concessions granted
public entities by means of a specific legal instrument. Article 6(1) clearly states that this decree-law takes
precedence over any other rules compatible with the PPP regime and Article 6(2) explicitly states that the Public
Procurement Code applies to PPPs.

It is very important, in line with the PPC, that Article 2 (2) states that private partners may be any person who
offers guarantees of good repute, technical qualification and financial capacity and fulfils the requirements set
out in each public procurement procedure." (referring here to the contract formation phase).

The list of stages in the PPP lifecycle contained in Article 13(1) also helps to emphasise the applicability of public
procurement rules The following are stages in the PPP lifecycle: a) Preliminary proposal and expression of
interest by the private sector (MIP); b) Pre-feasibility; c) Feasibility; d) Public hearing and consultation; e) Public
procurement procedure; f) Contract management, monitoring and follow-up. It is important to emphasise the
obligation to publish feasibility studies together with the draft documents of any public procurement procedure
under the PPP regime [Articles 13(12) and (15)]. According to Article 16(4) The competence of the jury and its
functioning shall comply with the regime applicable to public procurement procedures.

Article 17(1) The choice of procedure for the formation of the partnership contract must comply with the regime
laid down in the Public Procurement Code.

In 2016, through Decree-Law no. 57/2016 of 9 November, the government created the State Enterprise Sector
Monitoring Unit (Unidade de Acompanhamento do Setor Empresarial do Estado) within the Ministry of Finance,
as a result of the merger of the Privatisation and Public-Private Partnerships Unit (UPPP) and the State-owned
Companies Service Department (DSPE), which was part of the Directorate-General for the Treasury.

The UASE is a central service, equivalent to a General Directorate (https://www.mf.gov.cv/web/mf/uase-page ).
Its mission was changed by the new organisational structure of the Ministry of Finance and Business
Development (MFFE), approved by Decree-Law no. 76/2021 of 2 November, and it was given a mandate to
support the Minister in exercising the State's shareholder function and in intervening in the so-called public
business sector and in relations with independent regulators, as well as in leading and coordinating privatisation
and public-private partnership processes.

Gap analysis

Recommendations

Assessment criterion 1(a)(d):

Current laws, regulations and policies are published and easily accessible to the public at no cost.
Conclusion: Minor gap

Red flag: No

Qualitative analysis

All relevant legislative acts and respective implementing acts are published and freely accessible:
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On the online Official Bulletin (https://kiosk.incv.cv/ ): all legislative acts emanating from the National
Assembly and the Government;

On the ARAP website (https://arap.cv/): all types of legislative acts relating to public procurement and
the organisation and operation of ARAP. Laws, decree-laws, regulatory decrees, resolutions, ministerial
orders and directives issued by ARAP's Board of Directors are published;

Eight legal texts have been published on the public procurement portal -
(www.mf.gov.cv/web/ecompras), but this section requires significant improvement.

Gap analysis

The public procurement portal "e-Compras" - through which users can access the e-procurement platform in
operation - contains a Legislation section that needs to be significantly improved, because:

The information is not placed in a place that is easy for users to consult;

It currently reproduces eight (8) legal texts, including one that has been repealed (the 2010 UGA
Regulation), the Public Contracts Code in its original version (which is therefore out of date and does not
reflect the changes that have been introduced in the meantime) and the 2019 State Budget Law (which,
despite containing an amendment to the CCP - article 193 - is not the only one and should be presented
with a short framing text (reproducing the cover page of the Official Bulletin and the page/s where the
relevant content is located would suffice).

Recommendations

The following improvements are suggested:

Insertion of the link to the "Legislation" page in a more visible place on the eCompras front page;

Production of consolidated and updated versions of the legal texts that have been amended without
prejudice to the publication of the individual amending texts. Among others, a consolidated version of
the Public Procurement Code should be made available as a matter of urgency;

Legislation and regulations (not all of which are legislative) should be published in the same way on
ARAP's websites and eCompras or, if it is deemed safer to avoid discrepancies, eCompras should point
to ARAP's "Legislation and Regulations" page.

Sub-indicator 1(b)
Procurement methods

The legal framework meets the following conditions:

Assessment criterion 1(b)(a):

Procurement methods are established unambiguously at an appropriate hierarchical level, along with the
associated conditions under which each method may be used.

Conclusion: No gap

Red flag: No

Qualitative analysis

Title Il of the PPC (Types and Selection of Procurement Methods) includes a comprehensive set of rules governing
procurement methods. Chapter | lists the types of procurement methods/procedures; Chapter Il provides
criteria and requirements for the choice of the procurement method/procedure, and Chapter Il lists and defines
the mandatory content of bidding documents.

The choice of the specific procurement method/procedure to follow is made based on two possible criteria:
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(i) the estimated value of the contract according to the following thresholds:

Open tender procedure:
—  Public works contracts with a value equal to or exceeding ten million Cabo Verde escudos
— (10.000.000500); and
— Lease contracts and contracts for the procurement of goods and services with a value equal to or
exceeding five million Cabo Verde escudos (5.000.000$00).

Restricted tender procedure:
—  Public works contracts with a value equal to or exceeding three million and five hundred Cabo Verde
escudos (3.500.000500) and lower than ten million Cabo Verde escudos (10.000.000$00); and
— Lease contracts and contracts for the procurement of goods and services with a value equal to or
exceeding two million Cabo Verde escudos (2.000.000500) and lower than five million Cabo Verde
escudos (5.000.000500).

Direct award procedure only allows for the conclusion of public works contracts, and goods and services with a
value lower than the thresholds indicated in the previous paragraph.

(ii) choice of the procurement method/procedure based on the so-called material criteria (not related on the
estimated contract value)

As far as consultancy services contracts are concerned. PPC Article 161 (Selection methods in the procurement
of consultant services) offers the following methods:
— Selection based on quality and price;
— Selection based on quality;
— Selection based on a fixed budget (only applicable in case it is possible to determine the consultant
service budget accurately);
— Selection based on price (only possible to use where the required consultant services are standard or
routine services governed by well-defined rules); and e) Selection based on consultants’ background.

GPA THRESHOLDS Legal base
. Minimum time limits*
equivalent CABO VERDE (CVE / USD)
OPEN TENDER > 10.000.000 - public National public tender * Art. 30 (2) PPC

works contract Art.119 PPC

(Concurso Publico) 35 days— public works contracts, public

works concessions or public service

contracts

20 days- Supply of goods and services
contracts

> 5.000.000- Supply of
goods and services
tendering contracts 45 days- public works contracts, public works
concessions or public service contracts

Open International public tender *

30 days- Supply of goods and services

contracts
TWO-STAGES OPEN No financial threshold/ Request for first Technical proposal Art.30 (5) PPC
TENDER limit
Submission of second technical proposal Art.131, 137(2)
and financial proposal: PPC
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Pillar I. Legal, Regulatory, and Policy Framework

(Concurso publico em
duas fases)

Regardless of value:
bublic services
concession contract*

35 days — public works contracts, public
works or public services concessions

20 days- Supply of goods and services
contracts

International public tender

45 days- public works contracts, public
works concessions or public service
contracts

30 days- Supply of goods and services
contracts

SELECTIVE TENDER

(Concurso Limitado por
Prévia Qualificagao)

>5.000.000-
consultancy services

Regardless of value:
public services
concession contract *

For Request for participation: 15 days
For submission of Proposal:
National public tender

30 days— public works contracts, public
works or public services concessions

Art.30 (5) PPC
Art.141 PPC
Art.147 PPC
Art.155 PPC

< 3.500.000 - public
works contracts

< 2.000.000- Supply of

goods and services
contracts

Direct Award -
simplified procedure

Selective 15 days- contrato de aquisi¢do ou locac¢3o de
bens moveis ou de aquisi¢do de servigos
tendering quisic ¢
Concurso publico internacional
40 days —contratos de empreitada de obras
publicas, de conccessdo de obras publicas ou
de servigos publicos
25 days- contrato de aquisicao ou locagao de
bens moveis ou de aquisi¢cdo de servigos
RESTRICTED TENDER Restricted Tender- Art.30 (4) PPC
(Concurso restrito) Art 152 PPC
>3.500.000 e ' Art.153 PPC
>10.000.000 - public Art.154 PPC
works contracts
> 2.000.000 e >
5.000.000 — Supply of
goods and services
contracts
Limited DIRECT AWARD (Ajuste
Directo) . 10 days
tendering Direct Award
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Pillar I. Legal, Regulatory, and Policy Framework

<.300.000$00- Supply
of goods and services
contracts

* For the formation of public works concession contracts or public service concession contracts, the two-stage open
tender or restricted tender by prior qualification must be adopted, regardless of the contract estimated value.

** In cases of exceptional urgency, duly substantiated by the procuring entity, the deadline for submitting tenders may be
reduced to ten days, regardless of the type and value of the contract.

Gap analysis

Recommendations

Assessment criterion 1(b)(b):

The procurement methods prescribed include competitive and less competitive procurement procedures and
provide an appropriate range of options that ensure value for money, fairness, transparency, proportionality
and integrity.

Conclusion: No gap

Red flag: No
Qualitative analysis

Articles 30, 34, 35, 36, 37, 38 and 39 PPC provide for (five) procurement methods/award procedures
hierarchically listed from the most to the least competitive as follows:

— Public tender;

— Two-round public tender;

— Pre-qualification procedure;

— Closed tender;

— Direct award.

A specific procurement method/procedure applies to concluding consultancy services contracts (PPC, Articles
155 to 160).

The choice of the procurement method to use at each procurement depends on the estimated value of the
contract to be formed or the verification of a specific situation that justifies the choice regardless of the value
(the so-called material criterion). Articles 34 to 39 of >PPC detail the material criteria under which the choice of
the procedure does not depend on the estimated value of the contract.

Gap analysis

Recommendations

Assessment criterion 1(b)(c):
Fractioning of contracts to limit competition is prohibited.
Conclusion: No gap

Red flag: No
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Qualitative analysis

According to Article 60 (1) PPC, “(...), the expenditure to be considered shall be the full price of the contract.”
and Article 60 (2) PPC explicitly provides that “Splitting expenses with the intent to evade the regime provided
for in this Code is prohibited”.

Gap analysis
Recommendations

Assessment criterion 1(b)(d):
Appropriate standards for competitive procedures are specified.
Conclusion: No gap

Red flag: No

Qualitative analysis

PPC, Title IV, Articles 117 to 152, comprises detailed rules governing each procurement method/procedure.
Gap analysis

Recommendations

Sub-indicator 1(c)
Advertising rules and time limits
The legal framework meets the following conditions:
Assessment criterion 1(c)(a):
The legal framework requires that procurement opportunities are publicly advertised, unless the restriction
of procurement opportunities is explicitly justified (refer to indicator 1(b)).
Conclusion: No gap

Red flag: No

Qualitative analysis

Article 23 PPC requires the publication of Annual Procurement Plans and Annual Grouped Procurement Plan in
the public procurement portal hosted and managed by the Ministry of Finance
(https://www.mf.gov.cv/web/ecompras). The publication of these annual plans is mandatory, and the
infringement of this obligation may constitute an offence that may be punished through fines imposed by ARAP
(Article 189 PPC ff., Article 21 of the Budget Law, 2019 and Article 17 of the Decree-Law on the Budget
Implementation, 2019).

Article 24 PPC mandates the publication of tender notices in the public procurement portal hosted by the
Ministry of Finance (https://www.mf.gov.cv/web/ecompras ) and on an international website in case of
international tenders.

Article 28 PPC prescribes that bidding documents shall be published and downloadable from the public
procurement portal (www.mf.gov.cv) and also available at the procuring entity premises. Bidding documents
may be provided through the use of electronic means of communication).

IMPORTANT TO NOTE: here and elsewhere, when addressing procedural issues in the phase of contract
formation, it must be noted that Cabo Verde is currently in a “dual mode” phase (paper/manual and e-GP),
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which should end by 18 February 2024 per the provisions of the Decree-law 11/2023 which adopted the
Regulation of the electronic processing of public procurement procedures, institutionalization of the «Electronic
Public Procurement Platform» and establishment of the respective sanctioning regime.

Gap analysis

Recommendations

Assessment criterion 1(c)(b):

Publication of opportunities provides sufficient time, consistent with the method, nature and complexity of
procurement, for potential bidders to obtain documents and respond to the advertisement. The minimum
time frames for submission of bids/proposals are defined for each procurement method, and these time
frames are extended when international competition is solicited.

Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

The deadline for submitting applications and bids must be clearly indicated and established in the tender notices
and the bidding documents taking account of the complexity of the contract and the time necessary to prepare
the applications and bids, without prejudice to the minimum deadlines established in this statute for each type
of procedure (Article 94 PPC).

More specifically:

— Article 119 The deadline for submitting bids is the one stated in the announcement and in the tender
program, and it starts running from the date of publication of the announcement, respecting the following
minimum deadlines:

a) In case of national public tender:
i. Thirty-five days (35), for public works contracts, public works concessions or public utilities
concession; or
ii. Twenty days (20), for lease of personal property or services; and
b) In case of international public tender:
i. Forty-five days (45), for public works contracts, public works concessions or public utilities
concessions;
ii. Thirty days 30), for contracts for the procurement or lease of personal property or services.
2. In case of exceptional urgency, duly substantiated by the contracting entity, the deadline for submitting
bids may be reduced to ten days (10), regardless of the type and value of the contract.

— Article 141 (deadline for submission of applications) in pre-qualification procedures shall be freely set in
the tender program and take account of the nature, characteristics, volume and complexity of the
documents comprising the applications, in any case not less than fifteen days (15);

— Article 147 (Deadline to submit bids ) In pre-qualification procedures the following minimum timelines
shall be observed:
a) for national public tenders:
i. Thirty days (30) if the tender is for the execution of a public works contract, public works concession
or public utilities concession; or
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ii. Fifteen days (15) if the tender is for the execution of personal property purchase and sale or lease
agreements or services agreements;
b) For international public tenders:
i. Forty days (40) if the tender is for the execution of a public works contract, public works concession
or public utilities concession; or
ii. Twenty-five days (25) if the tender is for the execution of personal property purchase and sale or
lease agreements or services agreements.

Article 152 (Deadline to submit bids) In closed tenders the deadline to submit bids may not be less than ten
days (10) as from the date of delivery of the invitation.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of Ministers
and the National Assembly and cannot be immediately mitigated through actions in the public procurement
system.

Gap analysis

PPC Article 119 (2) provides that “in case of exceptional urgency duly substantiated by the contracting entity the
deadline for submitting bids may be reduced to ten days (10), regardless of the type and value of the contract.”
Although there is an explicit requirement for reasoning the decision, the fact that the procuring entity is allowed
to qualify the situation as of "exceptional urgency" on a discretionary basis may hinder the objectivity in the
judgment.

While carefully avoiding creating a complex or lengthy mechanism that could jeopardize the ability to procure
promptly when confronted with real urgency, the possibility of introducing a mechanism for sharing
responsibility for such judgment with another entity, independent from the contracting entity, should be
evaluated to introduce a further tool to prevent abuse in the choice of direct awarding. It is commonly known
that one of the main reasons for this abuse lies precisely in a superficial or even fallacious invocation of a
situation of "urgency" so the legal regime can be enhanced by adding another obstacle to the use of what should
be considered the method of procurement of last resort.

It should be noted that an amendment such as the one recommended is not intended to speed up public
procurement (as a general objective) but rather to help respond better to a situation which, if it is as the
procuring entity claims and substantiates, is a situation of urgency, unforeseeable and to deal with which the
"normal" tender deadlines are not adequate to meet the needs caused by the emergency. It will always be a
more competitive alternative than going straight to direct award. The fact is that an "urgent open tender" would
by definition start with a notice and a direct award with an invitation—and that makes all the difference.

Recommendations

It is recommended to:

— Consider adding a provision to PPC, allowing to reduce some procedural deadlines in cases of exceptional
urgency (and not just the deadline for submitting tenders), as well as the non-application of certain
requirements, such as those laid down in the rules on the preliminary report and the final report, while
maintaining the essential aspects of the public procurement procedure, first and foremost the approach
to the market by means of a notice rather than an invitation. In short, to create a sort of “urgent open
tender”.

Assessment criterion 1(c)(c):

Publication of open tenders is mandated in at least a newspaper of wide national circulation or on a unique
Internet official site where all public procurement opportunities are posted. This should be easily accessible
at no cost and should not involve other barriers (e.g. technological barriers).
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Conclusion: No gap
Red flag: No
Qualitative analysis

Article 11 of the PPC lays down the principle of transparency and publicity, according to which all the decisions
and important documents of the procedure must be as widely publicised and known as possible to all interested
parties. Such provision materialises an absolutely essential rule concerning the obligation for both the award
criteria and the essential conditions of the contract to be formed to be defined before the procedure is launched.
It is the obligation of procuring entities to ensure that their decision to award a contract and the decisions they
take in the course of the procedure, including the award decision, are properly publicised or adequately brought
to the attention of all interested parties [Article 11(2)]

More specifically, Articles 24, 25 and 28 establish the obligations of publicity and access to documents by
interested parties. The default means of publicity is the public procurement portal on which public tender notices
-as well as two-round public tender procedures and prequalification procedures - in the form of Schedules |, Il
and Il - are published. In procedures of international nature notices shall be published on an international
website as well. It is important to note that the above is considered the minimum required by law, which means
that the procuring entities can publish, in addition to these, in any means they consider fit to inform as many
interested bidders as possible.

The obligation to publish goes beyond the original tender documents and includes any amendments thereto, as
well as awarded contracts’ sheets, substantially in the form of schedule VI, on the public procurement website
(Article 25 PPC).

Regarding the access to the procurement procedure documents the Cape Verdean regime is pretty open and
transparent since such documents (with the exception of those which may be protected on the grounds of a
commercial or industrial legitimate secrecy) may be consulted by any interested parties, from the date the
procedure announcement is published or the date the invitation for bids is sent, in accordance with the adopted
procedure, in the premises of the awarding entity, on the public procurement website or in any other place
indicated in the procedural documents. Such documents may also be made available electronically. (Article 28).

Similar/equivalent provisions within the recently introduced e-GP

NOTE: Although the assessment covers e-procurement in other sections, the main provisions are equivalent to
the previous ones in the PPC.

While it is hoped that the widespread use of electronic public procurement (e-GP) will make a decisive
contribution to greater transparency and publicity, facilitated by the nature of the tools and applications used in
it, we must highlight that (i) the preparation of much of the content to be published continues to be produced
by the procuring entities manually and (ii) some decisions on the selection of content for publication, and its
actual publication, are not or cannot be guaranteed to be automated.

It is expected, however, that the use of e-GP (i) drastically reduces the time to publication (ii) combined with
appropriate communication tools, makes it possible to guarantee the timely receipt of announcements and
notifications and to have an idea of the universe of recipients who have accessed the information.

Decree-Law 11/2023 of 17 February, which institutionalises the "Electronic Public Procurement Platform" and
regulates the electronic processing of public procurement procedures, reiterates the principle of availability,
according to which permanent access to the electronic platform must be guaranteed to all potential interested
parties in public procurement procedures registered on the electronic platform, except in cases where access
limitations are justified for reasons of maintenance or breakdown of the electronic platform and/or any of its
systems.

It is also important to note that in Article 13 (1) of this Decree-Law, the legislator has provided an adequate list
of (minimum mandatory) functionalities that more than sufficiently meet the needs of publicity and guaranteed
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access to documents and information on the platform, namely the management and access to procedures and
their documents; the sending of messages via the electronic platform, requests for clarification, the submission
of applications and tenders, prior hearings, administrative challenges, the submission of qualification documents
and proof of the provision of a security deposit and the viewing of all messages and notices created by the
procuring entities to which they must have access.

Concerning the availability of public procurement procedure documents, they are published (accessible to all
interested parties with internet access) by the procuring entity via the electronic platform in full on the date of
publication of the notice of the procedure, with the remaining documents, namely those relating to clarifications
and rectifications authored by the procuring entity, its decisions to extend the deadline, notifications and
communications in the phase prior to the submission of applications or tenders, being made available only to
interested parties registered and participating in the procedure in question (Article 36).

Gap analysis
Recommendations

Assessment criterion 1(c)(d):

The content published includes enough information to allow potential bidders to determine whether they are
able to submit a bid and are interested in submitting one.

Conclusion: No gap

Red flag: No
Qualitative analysis

The content published is enough for the potential bidders to decide whether to bid or not. In addition to a
comprehensive list of documents that must be published, their minimum mandatory content is also explicitly
defined in the law. In fact, everything from the annual procurement plans to all the relevant documents for each
procurement procedure must be published on the public procurement portal. The list includes the tender
documents, which include, first of all, the conditions for holding the tender (tender programme), as well as the
description of the subject of the contract, the technical specifications, the award or qualification criteria and the
model for evaluating tenders or applications, the essential conditions of the contract to be concluded.

Article 41 (2) PPC expressly states that procedure documents must contain all the information necessary to
prepare and submit the application and/or the bid, in strict observance of the principles and applicable rules, to
allow for full competition between all economic operators.

It is worth mentioning that although the topic is dealt with in another sub-indicator, standard bidding documents
must be used by procuring entities, and only special rules regarding the specific contract to be executed may be
introduced (Article 42 PPC).

Gap analysis

Recommendations

Sub-indicator 1(d)
Rules on participation
The legal framework meets the following conditions:
Assessment criterion 1(d)(a):
It establishes that participation of interested parties is fair and based on qualification and in accordance with
rules on eligibility and exclusions
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Conclusion: No gap
Red flag: No

Qualitative analysis

The rule is openness to participation rather than limitation, which expresses the principle of free, fair and wide
competition. With this purpose, Article 8 (2) PPC (Principle of effective competition) provides that “In the
formation and contract procedures that fall within the scope of this Code, the widest access to pre-contractual
procedures shall be guaranteed to those interested in procurement”.

Title Il, Chapter Il contains the Rules for participation in the procedures, dealing in Section | with general but
fundamental provisions such as the Impediments of candidates and tenderers (Articles 70 to 72 PPC),
professional qualifications and authorisations (Article 73), and Section Il on Technical and Financial Capacity.

Gap analysis

Recommendations

Assessment criterion 1(d)(b):
It ensures that there are no barriers to participation in the public procurement market.
Conclusion: Minor gap

Red flag: No
Qualitative analysis

In general, PPC rules on participation are non-discriminatory and promote the access to the public market.
Article 8 (1) PPC (principle of competition) sets out that “the awarding entities shall ensure the promotion of
effective competition in the award of public contracts” and stresses that “2. In the formation and contract
procedures that fall within the scope of this Code, the widest access to pre-contractual procedures shall be
guaranteed to those interested in procurement.”.

PPC, Article 28 prescribes a very wide access to the procedure documents in order to stimulate the widest
participation possible: 1. The procedure documents may be consulted by any interested parties, from the date
the procedure announcement is published or the date the invitation for bids is sent, in accordance with the
adopted procedure, in the premises of the awarding entity, on the public procurement website or in any other
place indicated in the procedural documents. 2. The procedure documents may be made available electronically.

However, as far as international public procurement is concerned, the principle set out in Article 13 PPC leads,
in practical terms, to the possibility of including preferences in favour of national bidders — e.g. tie break clause,
local content, price preference, etc. - in the tender specifications. Also, the standard contract terms and
conditions regarding the payments schedules, the means of payment, the requirement to offer bidding and
performance securities may be regarded as discouraging the participation of economic operators in the public
procurement market. The said requirements constitute a barrier to international trade.

Article 99/4 needs to be reviewed and the margin of manoeuvre and discretion it allows to procuring entities

should be cancelled or reduced depending on the outcome of the barrier’s economic impact assessment.
Gap analysis
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Article 99(4) PPC, in line with the principle set out in Article 13 PPC (National economic and social development),
introduces a potential barrier to international trade® : “In the most economically advantageous bid factors may
also be foreseen that grant greater weight to bids submitting goods produced, extracted or farmed in Cabo
Verde, or relating to services provided or supplies made by entities of Cabo-Verdean nationality or with
registered offices in Cabo Verdean territory.”

Recommendations

— The government should assess the actual economic impact of barrier to international trade constituted
by Articles 13 and 99(4) PPC and, depending on the result, decide to repeal this legal provision in case
the barrier has no added value to the national economy and the country’s public procurement system
or, at least, its modification to reduce the room for manoeuvre and discretion allowed to procuring
entities by detailing the key terms and conditions governing the use of this protection measure, e.g. by
defining how locally produced goods and services, nationality of natural persons, maximum preference
rate is factored in the award criterion/evaluation model, etc.

Assessment criterion 1(d)(c):

It details the eligibility requirements and provides for exclusions for criminal or corrupt activities, and for
administrative debarment under the law, subject to due process or prohibition of commercial relations.
Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

In Chapter Il, the PPC details the rules for participating in the procurement procedures to form public contracts
for acquiring goods and services or doing public works.

Several provisions set out the requirements related to the professional qualifications and authorizations (Article
73), the possibility of grouping through the setup of consortia (Article 69), the use of third-party capacity (Article
78) and the assessment of the technical and financial capacity of tenderers (Articles 73).

As far as exclusions are concerned, PPC Article 70 lists the situations in which entities — natural or legal persons
- are unable to participate individually or in a consortium:

— Any Entity who is insolvent or bankrupt, winding up, suspending its business activities, subject to court
administration or in any other similar situation, or with any proceedings for any of the above pending
against it;

— any Entity who has been or, in the case of a legal entity, any acting members of its management or
administration bodies who have been, convicted of a crime or offense relating to their professional
conduct by court ruling transited in res judicata;

— any Entity barred from participating in procurement procedures pursuant to the law;

— any Entity with outstanding contributions to social security in Cabo Verde or their home country or the
country of their principal place of business;

— Any Entity with outstanding taxes to the State of Cabo Verde or their home country or to the country of
their principal place of business; or

— Any entity who has or, in the case of a legal entity, if their acting members of its management or

— administration bodies have, been convicted of a crime of participation in a criminal organization,

3 The Evaluation Team did not find any cases of practical application of this potential barrier to international trade
resulting from the combination of Article 99(4) and 13 of the PPC.
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— corruption, fraud or money laundering or, if the procedure is to form a works contract or public works
concession, for the commission of any offenses which under the legal framework governing the
construction sector which would bar their access to that activity. In all of the above situations a court
ruling transited in res judicata is necessary as pre-requisite of the exclusion.

It is also relevant to mention that bidders/tenderers are required to attach to their bids/proposals two
declarations regarding the grounds for exclusion and the unconditional acceptance of the tender specifications:
PPC Annex IV (Model declaration concerning grounds for exclusion) and PPC Annex V (Model declaration of
acceptance of the tender specifications).

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Gap analysis

— The wording of Article 70 (1) (c) of the PPC creates doubts as to whether the status of bidders or
candidates (legal persons) is determined by the status of the members of their governing bodies, which
seems to be the reasonable solution. Legislative revision is necessary to avoid doubts of interpretation.

— The list of grounds for disqualification under Article 70 of the PPC could be extended to include other
situations such as those relating to the crimes of terrorism and terrorist financing, child labour and
trafficking in human beings.

Recommendations
— Itisrecommended to revise Article 70 PPC in order to:

o adding to Article 70(1)(c) of the CCP the provision that candidates or bidders are barred if
members of their management or administrative bodies, in full exercise of their duties, are
barred from participating in procurement procedures;

o Including, among the causes of impediment to participation in Article 70 PPC, conviction for the
crimes of terrorism and terrorist financing, child labour, and trafficking in human beings, the
existence of a conflict of interest, an attempt by the candidate or competitor to influence the
decision to contract, the existence of strong indications that the candidate or competitor has
acted with the intention of distorting competition, and the verification of significant or

persistent deficiencies in a previous public contract.

o Providing for self-cleaning solution for some of the impediments enshrined in article 70 of the
PPC;

o Adapting Annex IV of the PPC to reflect the above changes.
Assessment criterion 1(d)(d):
It establishes rules for the participation of state-owned enterprises that promote fair competition.
Conclusion: Substantive gap

Red flag: Yes

Qualitative analysis
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There are no specific provisions in the PPC, nor in any other legislative act, regulating the terms and conditions
for SOEs to participate in the public procurement market as bidders.

Gap analysis

There are no explicit provisions in the PPC nor the RICA laying down the principle that the participation of public
entities in the formation and execution of public contracts - as (i) bidders or candidates and (ii) contractors -
must not distort competition or involve situations that constitute actual conflicts of interest.

Although this is not enough to conclude that the participation of SOEs is not regulated at all, or that there is no
guarantee regarding the occurrence and prevention of conflicts of interest, the analysis of the key applicable
provisions leads us to recognise that there is a gap that needs to be filled in the next legislative review. Let’s see
why:

Article 10 of Law 104/VI111/2016 (Principles and Rules of the Public Business Sector) of 05/02/2016, as amended
by Law 58/1X/2019, states that "(1) ... public companies are governed by private law, except as provided for in
this law, in their statutes , as well as in other special provisions relating to entities that are part of the public
sector, as applicable to them." and (5) adds that subsidiary companies are subject to the commercial, labour and
tax legal regime applicable to companies whose capital and control is exclusively private, without prejudice to
the provisions of this law.

In terms of how these companies participate in the market, it is important to emphasise that Article 11 requires
them to comply with the rules of competition and financial transparency. According to this provision (1)
companies in the Public Business Sector are subject to the general competition rules in force in Cape Verde and
(2) Relations between companies in the Public Business Sector and the State or other public entities may not
result in situations which, in any way, are likely to prevent, distort or restrict competition, in whole or in part, in
the national territory.

Therefore, insofar as the formation of public contracts, as well as their execution, fall within the above-
mentioned concept of "relations between public companies and the state or other public entities" it can be said
that the law already provides a minimum framework for the participation of SOEs, but the question is whether
such framework is sufficient.

And from our point of view it isn't, because the participation of SOEs, as well as other public entities, in the
formation of public contracts and in their execution if they are awarded to them - increases the risks of conflict
of interest situations occurring - e.g. when the procuring entity is run by managers who have some direct
interference and communicate regularly with the management bodies of an SOE under their political tutelage.
While this rule (Article 10) is a good foundation for establishing a secure system for SOEs to participate in public
procurement, here in the guise of competitors or candidates, it also seems to us that, in order to increase legal
certainty and security, the solution needs to be replicated in the Public Procurement Code and the Legal
Framework for Administrative Contracts, by inserting an express rule on the matter.

It therefore seems prudent for the PPC and RJCA to include an express provision on the matter.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Recommendations

The inclusion in the PPC of an express rule on the conditions for the participation of SOEs, and other public
entities that are in a position to act in the market, should be considered in order to guarantee that such
participation is not based on conflicts of interest and does not distort competition.

This change, through the addition of a general rule (the enunciation of the principles guiding the SOEs’
participation will suffice), must be made within the framework of the next legislative modernization and
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enactment of missing implementing acts pack (pls refer to Indicator 2 (a) (a) below: implementing act regarding
the List of Non-Eligible economic operators; contract price updates).

Assessment criterion 1(d)(e):

It details the procedures that can be used to determine a bidder’s eligibility and ability to perform a specific
contract.

Conclusion: No gap

Red flag: No
Qualitative analysis

The following provisions of the PPC provide for detailed eligibility criteria and set out the procedures to follow
and evidence that must be gathered (documents) for assessing it: Article 69 (Consortia), Article 73 (Professional
qualifications and authorizations), Article 74 (Assessment of technical and financial capacity), Article 75
(Technical capacity), Article 76 (Financial capacity), Article 77 (Assessment of the capacity of applicant consortia),
Article78 (Use of third-party capacity).

The procedures for assessing the bidders’ eligibility are themselves embedded within the whole procurement
procedure and do not have, from that point of view, autonomy — their only aim is to conclude whether a person,
natural or legal, should be allowed to participate.

Gap analysis

Recommendations

Sub-indicator 1(e)
Procurement documentation and specifications
The legal framework meets the following conditions:
Assessment criterion 1(e)(a):
It establishes the minimum content of the procurement documents and requires that content is relevant and
sufficient for suppliers to respond to the requirement.
Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

Article 40 PPC (Types of documents) lists the procurement documents that should be issued in order to conduct
the procurement procedure. The minimum contents of each type of document are set in the following
provisions: 43 (Invitation), 44 (Tender program and tender specifications), 117 (Tender notice), 118 (Tender
program — public tender procedures), 133 (Tender program - Two-round public tender), 140 (Tender program —
Pre-qualification procedures), 146 (Invitation to bid — Pre-qualification procedures), 150 (Invitation to bid —
Closed tenders) 152 (Deadline to submit bids).

According to PPC, Article 42/1 standard bidding documents must be approved by the government member in
charge of finance or public works upon proposal of ARAP. The use of existing procedure documents is mandatory,
and only special provisions (clauses) regarding the specific contract to be executed may be introduced by the
contracting entity (PPC, Article 42/2).

Gap analysis
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— The “notice” is not listed among the bidding document (Article 40 PPC). However, for legal clarity it
should be included, especially because of the precedence between the rules of the tender programme
and the provisions of the notice [Article 118 (2) PPC]. As found in several cases in the sample analysed
in Indicator 9, disagreements or interpretative doubts are not uncommon when interested parties are
in possession of the various tender documents - the clearer the rule of precedence in the event of an
inconsistency, the more certain the solution.

— Chapter Il of Title IV of the PPC does not contain any provision establishing the rule of precedence in
the event of non-conformity between the provisions of the contract notice, invitation and programme.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of Ministers
and the National Assembly and cannot be immediately mitigated through actions in the public procurement
system.

Recommendations

— Adding a paragraph 3 to article 146 PPC stating that, in the event of non-conformity, the rules of the
invitation shall prevail over the provisions of the notice, and the rules of the tender programme shall
prevail over the rules of the invitation, except for procedural matters which are regulated in the
invitation, in which case the rules of the latter document shall prevail.

Assessment criterion 1(e)(b):

It requires the use of neutral specifications, citing international norms when possible, and provides for the use
of functional specifications where appropriate.

Conclusion: No gap

Red flag: No
Qualitative analysis

Article 45 (3) PPC prescribes that “Technical specifications must describe in a clear, impartial and accurate
manner the service and/or the goods to be supplied, the place of supply or delivery or installation of the goods,
deadlines for the supply of the service or delivery of the goods, applicable minimum requirements, and any
pertinent terms and conditions, including the definition of any tests, standards and methods to be used to assess
compliance of the supplies provided for in the agreement.”

Article 45 (6) PPC adds that “ It is forbidden to establish technical specifications mentioning products of any given
brand or source or to mention particular manufacturing processes resulting in the benefit or elimination of certain
companies or products. It is also forbidden to use trademarks, patents or types of brand or to indicate one given
source or production, save where it is impossible to describe the specifications, in which case those references
are allowed accompanied by the expression “or equivalent”.

Output-based (functional) or performance related specifications (in principle more neutral from a technological
point of view) are not explicitly mentioned as such but should be considered as allowed by the spirit of PPC and
the wording of Article 45 (3) when it prescribes that “Technical specifications must describe (...) any pertinent
terms and conditions”.

Article 45 (4) provides a clear preference for national technical specifications but does not rule out the
“transposition” of internationally originated standards: “Technical specifications shall be established by reference
to: a) National technical specifications for design and use of products; and b) Other documents such as national
rules transposing internationally accepted rules, or in their absence, other domestic rules or conditions of
technical homologation.”.

Gap analysis
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Recommendations

Assessment criterion 1(e)(c):
It requires recognition of standards that are equivalent, when neutral specifications are not available.
Conclusion: No gap

Red flag: No
Qualitative analysis
Same as 1 (e) (b)
Gap analysis
Recommendations

Assessment criterion 1(e)(d):

Potential bidders are allowed to request a clarification of the procurement document, and the procuring entity
is required to respond in a timely fashion and communicate the clarification to all potential bidders (in
writing).

Conclusion: No gap

Red flag: No
Qualitative analysis

Article 52 PPC governs the procedure for clarifications concerning the procurement documents. The entity
overseeing the process may, either proactively or upon request from interested parties, offer necessary
clarifications to ensure a comprehensive understanding of the documents. These clarifications, which remain
anonymous, must be issued by the two-thirds mark of the bid submission deadline. Interested parties can
subsequently seek additional clarification until the same juncture in the timeline.

Gap analysis

Recommendations

Sub-indicator 1(f)
Evaluation and award criteria
The legal framework mandates that:
Assessment criterion 1(f)(a):
The legal framework mandates that the evaluation criteria are objective, relevant to the subject matter of the
contract, and precisely specified in advance in the procurement documents, so that the award decision is made
solely on the basis of the criteria stipulated in the documents.
Conclusion: No gap

Red flag: No
Qualitative analysis

According to Article 99 PPC (Award criteria) one of the following criterion should be chosen:
— the lowest price, under which only price attributes are evaluated and
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— the most economically advantageous tender (MEAT), under which price and non-price attributes are
evaluated .

The award criterion should be explicitly set in the procurement documents and be applied by the award
committee. Furthermore, Article 95 (1) PPC explicitly provides that “bids shall be reviewed and evaluated in
accordance with the award criterion defined in the procedure documents and respective weighting.” leaving no
room for discretion to the award committee who has to reason all their decisions (failure to provide adequate
reasoning is sufficient grounds for annulment).

Gap analysis

Recommendations

Assessment criterion 1(f)(b):

The legal framework allows the use of price and non-price attributes and/or the consideration of life cycle
cost as appropriate to ensure objective and value-for-money decisions.

Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

Both price and non-price attributes may be considered to set the award criterion (Article 99 PPC). Although the
concept of life-cycle costing (LCC) is not explicitly mentioned in the PPC, the following provisions offer room for
using it in the design of the bidding documents (especially the award criteria): Article 31 PPC (Contract value)
provides that “(...) the contract value corresponds to the total economic value that the winning bidder can benefit
from, exempt from any tax. 2. The economic value referred to in the previous paragraph encompasses the price
to be paid by the awarding entity, throughout the term of the contract, including possible extensions, renewals
or options, as well as any consideration or advantage, even if non-pecuniary, that the winning bidder can benefit
from as a result of the conclusion of the contract.”. So the LCC is (theoretically) among the possible practical
applications of most economically advantageous tender criterion insofar as non-price attributes can be
accommodated in the evaluation of proposals.

So, the law allows the use of attributes other than price, even without explicitly stating so, but it does not
provide any guidance and does not specify the acceptable methods for calculating them, so it is not to be
expected that, for example, the LCC will be used without a change in the law (which, in the current framework,
may even raise some questions in terms of legal certainty and protection of competition).

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Gap analysis

The law lacks explicit provision(s) describing the method(s) the procuring entity should use to determine and
quantify the life-cycle costs (e.g. the consideration of net present value) and the data bidders should provide to
make this determination.

Recommendations

It is suggested that the next revision of the PPC introduces the provisions necessary to smoothly use the LCC in
the framework of the award criterion based on the most economically advantageous tender.

Among other aspects, these rules should offer a safe practical guideline for building the evaluation model, taking
into account (naturally) the costs related to the acquisition itself, but adding the costs of use, such as energy
consumption, consumables, maintenance and technical assistance costs, end-of-life costs, end-of-life costs, such
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as collection and recycling costs, costs attributed to environmental externalities linked to the good, service or
work during its life cycle, as long as it is possible to determine and confirm their monetary value, which may
include the cost of greenhouse gas emissions and other polluting emissions, as well as other climate change
mitigation costs.

Assessment criterion 1(f)(c):

The legal framework mandates that quality is a major consideration in evaluating proposals for consulting
services, and clear procedures and methodologies for assessment of technical capacity are defined.
Conclusion: No gap

Red flag: No
Qualitative analysis

(See recommendation above under 1 (a) (b) — to abolish the particular procedure for forming consultancy
services contracts.)

Article 161 (Methods for selecting bids in the procurement of consultant services) To select bids the following
methods shall be used: a) Selection based on quality and price; b) Selection based on quality; c) Selection based
on a fixed budget; d) Selection based on price; and e) Selection based on consultants’ background. The law lays
out the conditions under which the selection of consultancy services may be based exclusively on price attributes
(Selection based on a fixed budget and Selection based on price). Selection methods nonexclusively based on
price attributes are the majority. When the selection criterion combines both Quality and Price, the weight
attributed to the quality and price shall be detailed in the appropriate procurement document and determined
on a case-by-case basis in accordance with the nature of the service to be rendered, but within the within the
following limits: 70% to 80% for quality (non-price related attributes) and of 30% and 20% for price related
attributes.

“In the procurement of consultant services selection based on quality and price shall be the preferred method.
(PPC, Article 162 - Selection based on quality and price)

Article 163 (Quality evaluation) “1. The evaluation committee shall evaluate the technical offer taking account
of the following criteria: a) The specific experience in consultant services in light of the task to be assigned; b)
The quality of the proposed methodology and/or the proposed work plan;

c) The professional qualifications of the proposed key personnel; d) The transfer of knowledge, if applicable.”

Article 166 (Selection based on quality) “1. Selection based on quality shall be used in the following instances: a)
Where the work is complex, highly specialized, where the intended deliverables are hard to

specify and where the awarding entity expects consultants to provide new and creative solutions in their offers;
b) Whenever the awarding entity estimates that the quality of the work and the deliverables may have future
repercussions; c) Whenever expert work is indispensable; d) Where the works may be performed in substantially
distinct manners, so that the offers cannot be compared.”

Gap analysis

Recommendations

Assessment criterion 1(f)(d):
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The legal framework mandates that the way evaluation criteria are combined and their relative weight
determined should be clearly defined in the procurement documents.
Conclusion: No gap

Red flag: No
Qualitative analysis

According to Article 44 (1) PPC (Tender program and tender specifications) the tender program establishes the
terms for the contract formation procedure, and these include the explicit mention to the applicable award
criterion and the respective evaluation model.

Gap analysis

Recommendations

Assessment criterion 1(f)(e):

The legal framework mandates that during the period of the evaluation, information on the examination,
clarification and evaluation of bids/proposals is not disclosed to participants or to others not officially involved
in the evaluation process.

Conclusion: No gap

Red flag: No
Qualitative analysis

During the evaluation phase the only situation where the award committee (jury) communicates with bidders is
for requesting clarifications regarding the bids. Article 97 PPC provides that the evaluation committee may
request bidders to provide clarifications regarding the bids for purposes of review and evaluation.

The clarifications referred to in the preceding paragraph shall be an integral part of the bid provided they do not
run counter the procedure documents, do not alter or fill in any gaps in the aspects being evaluated or seek to
correct omissions that determine the rejection of the bid pursuant to PPC or the procedure documents.

The communications referred above are to be undertaken in writing and both the requests for clarification and
the replies to them shall be mentioned in the Preliminary and Final Evaluation Reports issued by the award
committee (Articles 129, 130 PPC) and kept in the files in compliance with the principle of stability as set out in
Article 17 PPC.

Accordiing to this principle, the procedure documents shall remain unaltered whilst the relevant procedures are
pending. Except in specific circumstances established in PPC, namely whenever a contract is negotiated, the
immutability of the respective documents shall be ensured throughout the entire procedure.

Gap analysis
Recommendations

Sub-indicator 1(g)
Submission, receipt, and opening of tenders
The legal framework provides for the following provisions:
Assessment criterion 1(g)(a):
Opening of tenders in a defined and regulated proceeding, immediately following the closing date for bid
submission.
Conclusion: Substantive gap
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Red flag: Yes
Qualitative analysis

Article 120 PPC prescribes that the bids submitted shall be opened, in a public session, at the place, date and
time established in the announcement and in the tender program, and the session shall take place immediately
after the expiry of the deadline for submitting bids. The proceeding of the public session for bids opening is
detailed in Article 122 PPC (Opening of bids — public tenders).

Article 121 (2) PPC prescribes that the Prosecutor General of the Republic, or a representative, shall attend the
public act for the opening of bids in procedures for the conclusion of a public works contract whose estimated
value or base price is equal to or greater than 10,000,000500 (ten million escudos).

Trying to clarify the meaning - or even trying to find a purpose - and giving some practical suggestions for action
to the procuring entities, ARAP issued the Directive 2/2018 of 12 June in this regard. In the "Instructions" section,
it describes the public act (Articles 120 to 125 PPC), repeats the requirement of mandatory participation of the
Public Prosecutor that appears in Article 121 (2) PPC, adding that "Article 225(1) of the Constitution states that
it is the Public Prosecutor's Office's responsibility to defend citizens' rights, democratic legality, the public
interest and other interests that the Constitution and the law determine".

But the Directive adds that the Public Prosecutor's Office can only assist and not intervene, and that if it becomes
aware of any "serious contradiction with the law" it must take appropriate action before the competent
authorities, ARAP or the courts. The summary states that the procuring entities "must send the notice and the
procedure documents to the Public Prosecutor's Office and inform it of the date, time and place of the public
event on the day following the launch of the tender/publication of the notice and request confirmation of
attendance at the event".

Although it doesn't make much sense to talk about a public act of opening tenders in an electronic public
procurement _environment, Decree-Law 11/2023 regulates this act [Article 1 (2) (e), Article 32 (e)] but,
unsurprisingly, Article 36 (3) only mentions the "opening of applications or tenders", without detailing what this
"public act" consists of.

Article 48 (1) (2) and (3) of Decree-Law 11/2023 will derogate most of Section Il (Public Act) of Chapter | of Title
IV of the PPC when Article 70 (2) ceases to apply (end of the dual mode paper/electronic period), i.e. on 18
February 2024, if this decree has not been amended by then.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of Ministers
and the National Assembly and cannot be immediately mitigated through actions in the public procurement
system.

Gap analysis

— The participation of the representative of the Public Prosecutor's Office in the public bid opening
sessions which does not add value, and therefore becomes just another source of inefficiency in the
application of resources or a potential source of systematic non-compliance, because:

— the occurrence of a fact - act or omission - that could constitute an illegality and therefore an
offence, whether administrative or criminal, does not have to be witnessed by the Public
Prosecutor's Office, but rather by the interested parties present who have the right to complain or
denounce it to the Public Prosecutor's Office;

— the Public Prosecutor's Office should not exercise a preventive police function, but rather reserve
itself for dealing with complaints from those who consider themselves wronged.

— Section Il (Public Act) of Chapter | of Title IV of the PPC needs a profound modification to adapt to the e-
GP once this is the only method for forming contracts.
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Recommendations

— Repeal Article 121(2) PPC and Directive 2/2018 of 12 June;

— The public act as configured in Chapter | of Title IV of the PPC should be abolished when e-procurement
becomes the sole form of forming public contracts and the relevant PPC provisions revised.

Assessment criterion 1(g)(b):
Records of proceedings for bid openings are retained and available for review.
Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

Article 122 PPC (Opening of bids — public tenders) provides that “(...) 11. The minutes of the public session shall
be drawn up and signed by the members of the evaluation committee and the bidders’ representatives.” and
Article 125 PPC (Certificates of the minutes) refers that “Bidders or any interested parties may request a
certificate of the public session minutes, which shall be issued within five days.”.

This provision will also come into crisis at the end of the "dual-mode" paper/electronic period, as Article 61 (h)
(Digital archiving and preservation) of Decree-Law 11/2023 will be sufficient to guarantee the archiving and
preservation of the documents that make up public procurement procedures, including of course those relating
to the opening of tenders (which, it should be borne in mind, is not as important in the electronic environment
as it was in paper procurement).

Gap analysis
see above 1(g)(a)

Recommendations
See above 1(g)(a)

Assessment criterion 1(g)(c):
Security and confidentiality of bids is maintained prior to bid opening and until after the award of contracts.
Conclusion: No gap

Red flag: No
Qualitative analysis

The security and confidentiality of tenders is prescribed by law at the stage where it makes sense, i.e. until the
date and time of the opening of tenders.

Article 93 PPC establishes that once applications and tenders have been received by the entity responsible for
conducting the procedure, it must keep them in a locked place until the date on which they are opened in public
by the jury. The entity responsible for conducting the procedure must keep a record of the tenders submitted
and the day and time they were received.

Here too, the electronic environment will bring changes, not in the legal objective of not allowing the disclosure
of tenders and the documents that make them up before the date and time set for this, but in the means of
guaranteeing it - today the material act of the jury opening the tenders, in the future the use of all the jury
members' decryption keys on the platform (they are only opened with the use of the last of the decryption keys).
Gap analysis
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Recommendations

Assessment criterion 1(g)(d):
The disclosure of specific sensitive information is prohibited, as regulated in the legal framework.
Conclusion: Minor gap

Red flag: No
Qualitative analysis

Article 89 PPC (Confidentiality of the application and bid documents) “1. During the first third of the deadline to
submit applications and bids, the interested party may request from the entity in charge of managing the
procedure the confidentiality, to the extent strictly necessary, of the documents comprising the bid as they may
contain technical, industry, commercial, military or other legally relevant secrets. 2. The entity in charge of
managing the procedure shall decide on the request for confidentiality and serve the decision on all parties
interested in the procedure by the end of the second third of the deadline to submit bids. 3. If the entity in
charge of managing the procedure should not expressly authorize the confidentiality of the bid within the
deadline set out in the preceding paragraph, the bid documents shall be presumed non-confidential. 4. The
confidentiality of the bid may be lifted at any time during the procedure if the reasons for the confidentiality no
longer subsist.”

Law no. 10/X/2022 of 16 May regulates the access to and re-use of administrative documents and information.
For the purposes of this law, administrative documents are considered to be any content or part of that content
thatisin the possession of or held on behalf of the bodies and entities referred to in the previous article, whether
in graphic, sound, visual or computerised form or records of any other nature, namely, files, reports, studies,
opinions, minutes, records, circulars, directives, circular letters, service orders, internal normative orders,
instructions and guidelines for legal interpretation or for framing activities or other elements of information,
including in particular those relating to: (...) Public procurement procedures, including contracts signed.

Article 10 (5) of this law is relevant to public procurement and states that "A third party has the right of access
to administrative documents containing commercial or industrial secrets or secrets about the internal life of a
company only if they have written authorisation from the company or if they can demonstrate on reasonable
grounds that they have a direct, personal, legitimate and constitutionally protected interest that is sufficiently
relevant, after weighing up, in the context of the principle of proportionality, all the fundamental rights at stake
and the principle of open administration, to justify access to the information".

The legislator's wording corroborates the restrictive interpretation that should be given to confidentiality in
public procurement law - therefore, in line with what was already regulated in the PPC (Article 89) which also
provides for the possibility of protecting confidentiality but only "to the extent strictly necessary."

According to Article 89 of PPL (Confidentiality of application and tender documents), (1) during the first third of
the time limit for the submission of applications and tenders, the interested party may may request the entity
responsible for conducting the procedure to ensure the confidentiality, to the extent to the extent strictly
necessary, of the documents that make up the tender because they contain technical, industrial, commercial,
military or other legally relevant secrets.

Paragraph 2 adds that “The entity responsible for conducting the procedure shall decide on the request for
confidentiality, notifying all those interested in the procedure at the end of the second third of the deadline for
submitting tenders.” And paragraph 3 wisely denies the possibility of tacit approval in such a sensitive matter
for the economic operator requesting confidentiality, expressly stating that “If the entity responsible for
conducting the procedure does not expressly authorise the confidentiality of the tender within the period
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referred to in the previous paragraph, the confidentiality of the tender documents shall be deemed not to have
been declared.

Finally, there is also the logical possibility of lifting confidentiality “(...) at any time during the course of the
procedure, if the reasons that led to such confidentiality are no longer verified.” (4), although such decisions
must always have the consent of the economic operator holding the information or, failing that, the possibility
of the latter withdrawing the proposal to avoid the disclosure of the relevant information

In conclusion, the solution offered by the PPL is very balanced, because:
— Respects the judgement of the "interested party" as to whether it is in their interest to protect some of
the information contained in their proposal as confidential;

— It limits confidentiality to what is strictly necessary, in line with the best doctrine on transparency in
public procurement (only to a certain extent in potential opposition to the values of competition e.g.
protection of commercial secrets or the "internal life of the company");

— Both the interested party's request and the procuring entity's decision must be reasoned in accordance
with a general principle of Cape Verdean Administrative Law [see Articles 95 (d) (e), and 142 (a) (c) of
the Code of Administrative Procedure].

Gap analysis

Article 89(4) PPC does refer to the need of notifying interested parties about the decision to lift confidentiality.
This should be further discussed also taking into account the rules of the new Code of Administrative Procedure.
Recommendations

Consider the need for revising Article 89(4) PPC to state that the Entity Responsible for Conducting the Procedure
must notify interested parties of the decision to lift confidentiality.

Assessment criterion 1(g)(e):

The modality of submitting tenders and receipt by the government is well defined, to avoid unnecessary
rejection of tenders.

Conclusion: No gap

Red flag: No
Qualitative analysis

The whole Chapter V of PPC deals with the Submission of applications and bids.

Applications and bids may be submitted in person against delivery of a receipt by the services of the entity in
charge of managing the procedure, indicating the day and time of receipt, or by registered mail with recorded
delivery [Article 92 (1) PPC]. Following the receipt of applications and bids by the entity in charge of conducting
the procedure, the latter shall keep them locked until such time as they are opened at the public session by the
procedure's evaluation committee (Article 93 PPC).

The mentioned provisions, coupled with the principle of favouring the procedure, bidders and bids, may
contribute to a low rate of bids rejection.

Article 18 PPC “In case of insurmountable doubts regarding the interpretation of the law or the provisions in the
procedure documents, the awarding entity must favour the maintenance of the procedure, bidders and
corresponding bids, whereas the decision not to award the contract and ensuing cancelation of the procedure
shall only be made under the terms of this Code.”

[On e-GP pls. see Indicator 7 (b)]
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Gap analysis
Recommendations

Sub-indicator 1(h)
Right to challenge and appeal
The legal framework provides for the following:
Assessment criterion 1(h)(a):
Participants in procurement proceedings have the right to challenge decisions or actions taken by the
procuring entity.
Conclusion: No gap

Red flag: No
Qualitative analysis

There are several review mechanisms available. Key legal provisions are:
— Article 183 PPC (Submission of claims), Title V (Administrative challenge), Article 182 (Types and nature
of the challenge);
— Chapter IV (Administrative challenge) of Decree-Law 28/2021 of 5 April (Statute of Conflict Resolution
Committee (CRC).

Challenges may be brought as follows:
— Through lodging a claim to the entity that performed the act;
— Through lodging an appeal to ARAP’s Dispute Resolution Committee (CRC).

Administrative challenges as set forth in Article 182 (1) are optional and are not a prior requirement for filing a
judicial challenge.
The decisions of the Conflict Resolution Committee (CRC) may be judicially challenged.

Gap analysis
Recommendations

Assessment criterion 1(h)(b):

Provisions make it possible to respond to a challenge with administrative review by another body,
independent of the procuring entity that has the authority to suspend the award decision and grant remedies,
and also establish the right for judicial review.

Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis
Article 186 PPC (Effects of claims and appeals) provides that administrative claims and appeals suspend the
effects of:
— Contract negotiation;
— The award decision; or

— Contract signing.

Gap analysis
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Article 186 of the PPC must be analysed in conjunction with Article 42(1) of the RICA, which regulates the
annulment of contracts on the grounds of procedural faults. This Article of the RICA refers to the "suspension
periods provided for in Article 186 of the Public Procurement Code", however, the rule in Article 186 of the PPC
does not contemplate suspension periods, but rather the suspension of the effectiveness of the (i) acts of
negotiating the contract, (ii) awarding the contract and (iii) concluding the contract as a result of the submission
of complaints and administrative appeals. For reasons of clarity and legal certainty, the wording should be
improved.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of Ministers
and the National Assembly and cannot be immediately mitigated through actions in the public procurement
system.

Recommendations

Consideration should be given to amending Article 42(1) of the RICA, so as to clarify that contracts are voidable
when they have been concluded at a time when the acts provided for in Article 186 of the PPC have been
suspended.

Assessment criterion 1(h)(c):
Rules establish the matters that are subject to review.
Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

Article 181 (1) PPC provides that administrative decisions (e.g. the choice of procurement method/procedure to
follow, the award criterion and the evaluation model set by the procuring entity, etc..) taken as part of contract
formation procedures conducted under may be challenged as provided for in this Title and (2) adds that
procurement documents may also be challenged which should be seen as positive, because it provides an
opportunity to scrutinise and avoid the accumulation of errors and difficulties if the problems detected can be
remedied at an early stage in the procedure.

Gap analysis

As noted in the analysis of the sample of procurement cases (Indicator 9), the quality of tender documents is an
issue that should be considered in terms of measures to improve the system and which it is not expected that
maintaining the system of prior control by the DGPCP - which is recommended to be revoked [see 12 (a) (a)] -
will ever resolve. As a (first) alternative, the improvement of standard bidding documents should be considered,
as has been proposed, and this should be done, not least because of the introduction of e-GP and its
generalisation.

This improvement, together with the possibility of challenging these documents, seems appropriate for making
significant improvements to the system,

However, one difficulty needs to be resolved: the PPC does not specifically regulate this matter (in particular
with regard to time limits for lodging appeals and decisions, and the effects of such appeals), unlike
administrative decisions taken in the context of contract formation procedures, so this gap needs to be filled.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of

Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.
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Recommendations

In the next legislative review, the missing procedural rules regarding the challenging of the procurement/bidding
documents should be added to regulate (i) which tender documents can be challenged - in principle, we would
only exclude the notice; (ii) until when in the course of the procedure. As for the latter, it is suggested that the
challenge should be possible until the contract is signed, as this is the moment when the power of the tender
documents to shape the procedure is exhausted.

Assessment criterion 1(h)(d):

Rules establish time frames for the submission of challenges and appeals and for issuance of decisions by the
institution in charge of the review and the independent appeals body.

Conclusion: No gap

Red flag: No
Qualitative analysis

Article 184 PPC (Deadlines for filing claims and appeals)

1. Claims against the resolutions of the evaluation committee taken at the public session for bids opening shall
be filed during that session and may be filed by statement dictated for the minutes or by written application.

2. Claims against other acts must be filed within five days as from their notice.

3. Appeals to ARAP’s Dispute Resolution Committee shall be filed within ten days as from notice of the acts,
except for appeals against the evaluation committee’s decisions made during the public session which must be
filed within five days.

Article 188 (3) PPC (Deciding on claims and appeals) “3. Appeals shall be decided within ten (10) days as from
the date of filing or, where applicable, from expiry of the deadline for aggrieved parties to make their positions
known.”

The Statute of the Conflict Resolution Commission — CRC (approved by Decree-Law 28/2021, of 5 April) provides
for detailed procedural rules on Chapter IV (Administrative appeal).
Gap analysis

Recommendations

Assessment criterion 1(h)(e):

Applications for appeal and decisions are published in easily accessible places and within specified time
frames, in line with legislation protecting sensitive information.

Conclusion: Substantive gap

Red flag: Yes

Qualitative analysis

Article 53 CRC prescribes that the deliberations and reports of the CRC regarding administrative appeals filed

must be published on ARAP's website, and other means of communication may be determined. Practice shows
that CRC deliberations are published in the ARAP website promptly.
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However, with regard to "sensitive or confidential information", Articles 41 and 55 of the CRC must be analysed
and their compatibility with the PPC and the principles of public procurement set out therein assessed: Article
41 (1) (g) CRC refers to the possibility of a "request for confidentiality, where appropriate, with a warning on the
first and last page and a separate expurgated copy of the information considered confidential", with the
applicant being able to instruct the request with the documents they deem appropriate, and Article 55 (3) CRC,
regarding fees, states that a confidentiality fee is created for filing an administrative appeal before ARAP's CRC.

The two provisions combined (i) leave the question of under what circumstances this confidentiality can be
requested (because if it is strictly linked to confidentiality in the procedure from which the appeal comes, it
would be enough to mention that it would also have to be respected on appeal); and why confidentiality
generates the need to charge a specific fee (does it increase the CRC's operating costs, is it a disincentive to
request it?)

As far as “sensitive information” is concerned, which the Assessment Team interprets as referring to information
that may merit the protection of confidentiality as an exception to the golden rule of maximum publication of
information dealt with in public procurement, PPC provisions regarding confidentiality should apply in this remit
as well.

Gap analysis

The only situation that should be protected in terms of confidentiality is the one regulated by Article 8 PPC,
according to which the tenderer may request the entity responsible for conducting the procedure to maintain
the confidentiality, to the extent strictly necessary, of the documents that make up the tender, on the grounds
that they contain technical, industrial, commercial, military or other legally admissible secrets.

So in short:

— There seems to be no justification for introducing a system for treating information as confidential at
the appeal stage that differs from the processing stage that took place before the appeal therefore, as a
consequence, Articles 41 (1) (g) and 46 (2) CRC should be modified and Article 55 (b) repealed,;

— The lifting of confidentiality must be notified in advance to those concerned and they must be given the
opportunity to avoid publication.

Recommendations

— Amend Articles 41 (1) (g), 46 (2) to make them compatible with Article 89 PPC

— Repeal article 55 (b) CRC

— Addition to Article 89 (4) PPC of the duty of the procuring entity to notify interested parties of the
decision to lift confidentiality of proposal elements

Assessment criterion 1(h)(f):
Decisions by the independent appeals body can be subject to higher-level review (judicial review).
Conclusion: No gap

Red flag: No
Qualitative analysis

PPC Article 182 (Types and nature of the challenge) “3. CRC’s decisions may be judicially challenged.” In line with
this, Article 40 (1) of the Statute of the Dispute Resolution Commission of the Public Procurement Regulatory
Authority (CRC Statute) also states that 1- Administrative appeal to the CRC is free and optional, and does not
constitute a necessary precondition for judicial review.
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The CRC's decisions on administrative appeals within its remit can be appealed against appeal to the competent
judicial court in administrative matters, under the general terms (Article 54 of the CRC Statute).

Gap analysis
Recommendations

Sub-indicator 1(i)
Contract management
The legal framework provides for the following:
Assessment criterion 1(i)(a):
Functions for undertaking contract management are defined and responsibilities are clearly assigned.
Conclusion: Substantive gap

Red flag: Yes
Qualitative analysis

In addition to what is provided for in the contracts themselves, procuring entities have the powers defined in
Article 5 (Powers of the public party) of Decree-Law n250 / 2015 (Legal Framework of Administrative Contracts
- RICA): “Save where otherwise required by the nature of the contract or the law, the public party may on the
terms of the provisions of the contract and this law:

a) Direct how the delivery is performed;

b) Supervise the performance of the contract;

c) Unilaterally modify the clauses on content and manner of performance for reasons of public interest;

d) Apply penalties in the event of breach or non-performance of the contract by the counterparty;

e) Unilaterally terminate the agreement. “

However, the reference to the supervision of the performance of the contract is made to the contracting entity
as whole and not targeted to any function (or job profile) in particular.

In fact, the Regulation of the Ministerial Purchasing Units, UGAs (Decree-Law 45/2015) does not empower these
bodies with any specific competency beyond the award of the contract which may lead to the contract
management trigger attention only/if serious breaches and irreparable damages have already occurred. A sound
risk management calls for creating the figure of contract manager, ideally in connection with the setting up a
public procurer cadre.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Gap analysis

Neither the Legal Framework of Administrative Contracts (RJCA) nor the Public Contracts Code (PPC) has
foreseen the role and function of the contract manager which, coupled with the absence of a special cadre and
career path for public procurers, makes the contractual management model very weak and vulnerable to
significant risks arising from the lack of expert resources monitoring the contracts implementation on a daily
basis as part of the entity’s operations.

A legislative change to create the “contract manager” function is included in the list of legislative acts mentioned
under Ind 2(a) (a).
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Recommendations
To include the contract manager function in the PPC in connection with:
— The introduction of a special career of public procurer;
— The reinforcement of specific training for public procurers.
Assessment criterion 1(i)(b):
Conditions for contract amendments are defined, ensure economy and do not arbitrarily limit competition.
Conclusion: Substantive gap
Red flag: Yes

Qualitative analysis

Objective modifications to the contract

Article 22 of the Legal framework of Administrative Contracts (RJCA), Decree-Law 50/2015 provides that the
contract may be amended in case (i)the circumstances on which the parties based their decision to enter into a
contract suffered an abnormal and unforeseeable alteration, provided that the enforceability of the obligations
it undertook is not covered by contract-specific risks; or (ii) for reasons of public interest arising from new
requirements or a new appraisal of existing circumstances. Article 22/3 introduces an express safeguard clause
meant to avoid negative impact on competition: “3. The amendment to the contract may not entail a change of
the subject matter nor prevent or distort the competition guaranteed by the Public Procurement Code”.

On the same vein, para 4. states that (...) amendments that do not arise from a supervening change in
circumstances shall only be allowed where it is demonstrable that the order of bids evaluated in the contract
formation procedure would not have been altered if the tender specifications had contemplated that
modification save where the long-term nature of the contract and the course of time so warrant.

As far as Contract amendment consequences are concerned, Article 23 RICA recognizes the right of the
counterparty to the reinstatement of the financial balance provided that the amendment is based on a) an
abnormal and unforeseeable change of the circumstances arising from a decision of the procuring entity adopted
outside the scope of its powers to shape the contractual relationship that has a concrete impact on the
counterparty’s contractual situation; or b) For reasons of public interest. It is important to stress that an
abnormal and unforeseeable change in circumstances not provided for in Article 23 (a) RICA) shall entitle the
party to an amendment to the contract or financial compensation in accordance with equity criteria.

Article 24 PPC provides for the publication of administrative acts by the procuring entity or agreements between
the parties that involve any objective modifications to the contract and thus represent an accumulated value of
more than 15 per cent (15%) of the contract price. However, the law is silent on the means of communication to
be used - it is assumed that they should be the same as those used to publicise the award and the contract - and
the consequence of failing to publish.

With regard to the assignment of the contractual position and subcontracting During the execution of the
contract, the transfer of the contractual position and subcontracting require the authorisation of the public
contractor, upon presentation by the co-contractor of a reasoned proposal accompanied by all the documents
proving that the requirements for authorising the transfer and subcontracting in the contract itself have been
met, under the terms of paragraphs 5 and 6. These basically require potential transferees and subcontractors to
submit the qualification documents and fulfil the technical and financial capacity requirements required at the
contract formation stage to the successful tenderer, now the transferor or subcontractor.
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Particularly noteworthy, given the frequency with which these situations occur and the amounts usually
involved, are the objective modifications to public works contracts:

the so-called "extra works" are those whose type or quantity is not provided for in the contract and
which have become necessary for the execution of the same work as a result of unforeseen
circumstances and cannot be technically or economically separated from the subject matter of the
contract without serious inconvenience to the owner of the work or, although separable, are strictly
necessary for the completion of the work [Article 135 (1) RICA]; the law sets a limit to this modification
when it adds in paragraph 2 of the same article that the execution of additional works cannot be ordered
when the overall price attributed to the additional works, including previous additional works, and
discounting the value of the additional works, exceeds 25% (twenty-five per cent) of the contract price;
Article 39 (1) (f) PPC states that in the context of public works contracts and service contracts, with a
view to the award of additional works or services not included in the initial contract or project but which,
as a result of unforeseeable circumstances, become necessary for the execution of the contract or the
provision of services, provided that they cannot be technically or economically separated from the initial
contract without serious inconvenience to the procuring entity.

Gap analysis

Article 22 (3) of the RICA contains only two limits on the objective modification of the contract: (i) "it
must not lead to a change in the subject matter of the contract"; and (ii) "it must not constitute a means
of preventing or distorting competition. However, there is no mention of the possible impact in terms
of the contract price, which could result in an avoidable worsening of purchasing conditions for the
procuring entity.

Article 24 RJCA makes the obligation to publish the objective modification dependent on the verification
of an impact (worsening) compared to the initial contract price of 15% and, in addition, is silent on the
consequence of failing to publish the administrative act or the agreement through which a modification
to the contract is introduced. Both situations should be corrected, the first by no longer making the
obligation to publish conditional on any amount of financial impact (following exactly the same rules as
for the publication of the award decision and the contract awarded), and the second by making it clear
that the publicity is done through the same means of communication used for the contract award notice.
the provisions of Article 39 (1) (f) of the PPC should be revised to limit the use of direct award in a way
that jeopardises competition when circumstances do not prevent and the public interest is not harmed
if the procuring entity goes back to the market and opens a new procedure to carry out the necessary
"additional work". By allowing this direct award, regardless of the value, and without mentioning the
specific regime of Article 135 (1) RICA, it is possible that doubts may arise for the interpreter as to
whether the use of one regime excludes the other, whether it is cumulative, to what extent, etc. Of
course, in the event of a conflict, it could always be argued that the PPC has supremacy over the RJCA
from a formal point of view, since the former is approved by a law of the National Assembly and the
latter by a government decree-law. In any case, the issue should be considered and clarification
introduced into the law.

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Recommendations

Amend the wording of Article 22 (3) RICA to include the possibility of limiting the value of modifications
to a maximum value by reference to the initial contract price and to prevent the modification of the
contract from altering the economic balance of the contract by placing the Cocontractor in a more
favourable situation than before the modification of the contract.
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—  Revise Article 24 of the RJCA to ensure that the obligation to publish is extended to all modifications of
contracts, both objective and subjective, irrespective of the financial implications of these changes and
their proportionality to the original contract value. Further, it should be specified that the methods of
communication for such disclosures will align with those utilized for announcing the award and
finalization of the contract. Additionally, it is proposed to explicitly stipulate the penalty of nullification
for any contractual amendments that are not duly publicized.

— Review the wording of Article 39 (1) (f), bearing in mind the situations in which Article 135 (1) of the
RJCA also applies, with the aim of limiting, as much as possible, the use of direct award in situations that
would be better resolved by "reopening the market" and launching a new procurement procedure;

Assessment criterion 1(i)(c):
There are efficient and fair processes to resolve disputes promptly during the performance of the contract.
Conclusion: No gap

Red flag: No
Qualitative analysis

The RJCA allows for arbitration agreements, either originally in the administrative contract itself (arbitration
clause - article 46) or during the course of the contract [arbitration commitment - Article 47(1)].

During the execution of the contracts, the competent courts or arbitral tribunal may be activated, pursuant to
Articles 46 and 47 of the Legal Regime of Administrative Contracts — RJCA. The recourse to the arbitral tribunal
is made under the terms of the Voluntary Arbitration Law approved by the Law 76 / VI / 2015, of 16 August.

According to Article 46 RICA (Arbitration clause) clauses referring any disputes arising between the parties under
an administrative contract to arbitrators shall be valid. And Article 47 RICA (Arbitral tribunal) adds that if the
parties choose to refer their dispute to an arbitral tribunal, the arbitration clause must be signed prior to expiry
of the time limit to exercise their rights. (...). Where the value of the dispute is not greater than twenty million
Escudos (20,000,000500) a sole arbitrator may be appointed.

In the case of public works contracts, Article 200 RJCA introduces a special rule according to which in the event
of a decision to submit the dispute to arbitration, once it has been notified to the parties, the arbitration file
shall be delivered to the competent authority for the inspection of public works, where it shall be kept on file,
and it shall be the responsibility of the member of the Government responsible for the area of infrastructure to
decide everything relating to the terms of the respective enforcement by the administrative authorities, without
prejudice to the jurisdiction of the courts for the enforcement of the contractor's obligations, and a copy of the
arbitral tribunal's decision shall be sent to the competent judge for the purposes of the enforcement
proceedings. A copy of the arbitral decision shall be sent to the competent authority for the inspection of public
works.

Gap analysis

Recommendations

Assessment criterion 1(i)(d):

The final outcome of a dispute resolution process is enforceable.
Conclusion: No gap

Red flag: No

Qualitative analysis

For Official Use - A usage officiel



Pillar I. Legal, Regulatory, and Policy Framework

The Civil Process Code is applicable to the enforcement of public procurement related rulings. The Law 76 / VI /
2015, of 16 August, states in Article 35 that the arbitral award is considered final as soon as it is not subject to
annulment - which can only be requested before the Supreme Court of Justice within one month of its
notification - and has the same enforceability as a judgement of a court of first instance.

Cabo Verde has acceded to the New York Arbitration Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, New York, 10 June 1958, on 22 March 2018, so foreign arbitral awards are enforceable within
the national legal system.

Gap analysis
Recommendations

Sub-indicator 1(j)
Electronic Procurement (e-Procurement)
The legal framework provides for the following:
Assessment criterion 1(j)(a):
The legal framework allows or mandates e-Procurement solutions covering the public procurement cycle,
whether entirely or partially.
Conclusion: Substantive gap

Red flag: No
Qualitative analysis

Although eight (8) years have passed since the entry into force of Article 199 of the PPC, which explicitly stated
that "It is the objective of the State to implement an electronic public procurement system, with a view to
processing the procedures for the formation of contracts subject to this Code through an electronic platform.”,
Decree-Law no. 11/2023 of 17 February begins in Article 2 (3) by excluding from the application of this law, the
electronic_processing of the decision to contract, authorisation of expenditure and approval of procedural
documents, until technical conditions are created for this purpose."

The Strategic Agenda for the Modernisation of the State and Public Administration "Making it Happen" approved
by Resolution 59/2022 of 27 May is silent on e-GP but contains strategic objectives and very relevant measures
for its operation and efficiency, such as "Ensuring the interoperability and integration of the various information
systems in use in the Public Administration; which is relegated to "when technical conditions allow".

Gap analysis

— one of the most important applications of so-called "interoperability" is the one that establishes the link
between the public procurement information and management systems and those of public finance
management (PFM), which is precisely excepted in Article 2 (3) of Decree-Law 11/2023;

— In addition to the lack of a consistent National Strategy and Roadmap for the generalisation of the use
of e-GP, there is the observation that the public procurement system - here mainly represented by the
Ministry of Finance and ARAP - are sailing, from the point of view of the digital transformation agenda,
on a course that is not aligned with the Strategic Agenda for the Modernisation of the State and Public
Administration. This misalignment needs to be overcome as a matter of urgency.

Recommendations
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— Despite the provisions of Article 2 (3), the Ministry of Finance and ARAP must include in their 2024
activity plans and budget the adoption of the measures and the necessary investments to ensure that
the electronic processing of (i) procurement decisions and (ii) the authorisation of expenditure is made
possible very quickly (within a period to be publicly announced). "Homologation of bidding documents”
(by the DGPCP) is not included here because we recommend its abolition [see 12 (a) (a)].

Assessment criterion 1(j)(b):

The legal framework ensures the use of tools and standards that provide unrestricted and full access to the
system, taking into consideration privacy, security of data and authentication.

Conclusion: No gap

Red flag: No
Qualitative analysis

The legal framework, mainly based on Decree-Law 11/2023 (hereafter referred to as e-GP), takes on board the
principles and points to the standards and tools that characterise modern e-GP solutions in terms of privacy (in
relation to third parties not participating in the procedures), information security and authentication.
Noteworthy are the principle of integrity and security (Article 6 e-GP), the principle of interoperability (Article 7
e-GP), the whole of Section V on Data Security and Integrity.

The serious problems identified in the e-GP implementation process are far from being at this level. The legal
text is in line with international best practice.
Gap analysis

Recommendations

Assessment criterion 1(j)(c):

The legal framework requires that interested parties be informed which parts of the processes will be
managed electronically.

Conclusion: No gap

Red flag: No

Qualitative analysis

It is hoped that after the end of the transitional period referred to in Article 70 e-GP, during which the paper-
based and electronic forms of conducting public procurement procedures coexists, only e-GP will be in force.
There is nothing in the law to suggest that e-GP, which is in the process of being set up, does not have a holistic

purpose, so the issue about “which parts of the process are to be managed electronically” does not seem
relevant.

Gap analysis
Recommendations
Sub-indicator 1(k)
Norms for safekeeping of records, documents and electronic data

The legal framework provides for the following:
Assessment criterion 1(k)(a):
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A comprehensive list is established of the procurement records and documents related to transactions
including contract management. This should be kept at the operational level. It should outline what is
available for public inspection including conditions for access.

Conclusion: No gap

Red flag: No
Qualitative analysis
Same as 1 (g) (d) above

Also of interest to public procurement from the Law 10/X/2022 provisions:

— Access to documents and information: everyone, without the need to declare any interest, has the right
of access to administrative documents and information, which includes the rights to of consultation,
reproduction and information on their existence and content [Article 5 (1)].

— The right of access is realised independently of the integration of administrative documents in archives
[Article 5 (2)].

Gap analysis
Recommendations

Assessment criterion 1(k)(b):

There is a document retention policy that is both compatible with the statute of limitations in the country for
investigating and prosecuting cases of fraud and corruption and compatible with the audit cycles.
Conclusion: No gap

Red flag: No
Qualitative analysis

Article 27 PPC and Article 6 of Law 42/V1/2004 on the general legal framework for archives are relevant here.
In accordance with Article 27 PPC, procuring entities and/or entities responsible for conducting the procedure
must keep a detailed register of their contracts, which must include the following information, in accordance
with the model in Annex VIl of the PPC:

— ldentification of the subject matter of the contract to be formed through the procedure;

— Decision to contract, decision to approve the expenditure and decision to select the procedure;

— Budget line and economic heading;

— Bidding documents;

— Clarifications and withdrawals regarding of bidding documents;

— Identification of candidates and/or tenderers;

— Applications and tenders/bids;

— Clarifications regarding applications and, where applicable, tenders/bids;

— Minutes of the opening of applications and proposals, if applicable, as well as - other relevant minutes

of the procedure (jury sessions);

— Reports on the evaluation of applications, where applicable, and the evaluation of tenders

— Negotiation documents, where applicable;

— Decision on the award of the contract;

— ldentification of the successful tenderer;

— Value of the contract;

— Draft contract and contract; and
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— Other relevant documents

This rule must be combined with the relevant provisions of Law 42/VI/2004, specifically Article 4 which states
that "Archives" are made up of all documents, whatever their nature, date, form and material support, produced
or received by a natural or legal person, public or private, in the context of their activities and intended for
utilitarian purposes. Article 5 (a) adds that current or administrative archives are those that are considered to
be in frequent use by the organisation that produced or received them and Article 5 (b) states that intermediate
archives are those that have lost their current interest for the organisation that produced or received them but
retain a potential interest for management.

Procedural documents can be considered part of "current archives" and, as such, must be kept for a maximum
of five years by the organisation that produced or received them before they are transferred to the pre-archiving
services [Article 7 (1)], without prejudice to the fact that they must be kept in the event of pending legal
proceedings of any kind - administrative, criminal or civil - in which such file (the set of documents that constitute
the procurement procedure) is the subject or relevant evidence of the legal action.

Gap analysis
Recommendations

Assessment criterion 1(k)(c):
There are established security protocols to protect records (physical and/or electronic).
Conclusion: No gap

Red flag: No
Qualitative analysis
See above 1 (j) (b)
Gap analysis
Recommendations

Sub-indicator 1(l)
Public procurement principles in specialized legislation
The legal and regulatory body of norms complies with the following conditions :
Assessment criterion 1(l)(a):
Public procurement principles and/or the legal framework apply in any specialised legislation that governs
procurement by entities operating in specific sectors, as appropriate.
Conclusion: No gap

Red flag: No

Qualitative analysis

There are no special rules governing public procurement in specific sectors (or areas of specific public policy)
such as health, internal security or national defence in Cabo Verde.

Gap analysis
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Recommendations

Assessment criterion 1(1)(b):

Public procurement principles and/or laws apply to the selection and contracting of public private
partnerships (PPP), including concessions as appropriate.

Conclusion: No gap

Red flag: No
Qualitative analysis
Referto 1 (a) (c) above.
Gap analysis
Recommendations

Assessment criterion 1(I)(c):

Responsibilities for developing policies and supporting the implementation of PPPs, including concessions, are
clearly assigned.

Conclusion: No gap

Red flag: No
Qualitative analysis

The Privatisation, Public-Private Partnerships and Concessions Service (SPPPC) - of the Ministry of Finance - is
the technical and operational service whose mission is to draw up, propose and execute the reform,
restructuring and privatisation of companies in the State Business Sector, as defined in government policy, as
well as to implement and monitor public-private partnerships and major public service concessions.

The SPPPC is responsible in particular for:

— Leading and technically coordinating the privatisation, PPP and major concession processes, including
within the scope of teams, commissions or task forces set up for this purpose;

— Promote, with the support of external consultancy, the realisation of the studies necessary to define
the best scenario for the reform or restructuring of companies in the State Business Sector;

— To promote, with the support of external consultancy, the carrying out of prior evaluations of the
assets and businesses of the companies to be privatised;

— Promoting feasibility studies prior to the launch of a PPP, directly or through companies interested in
the PPP, as well as public hearings or consultations when applicable;

— Issuing opinions with recommendations on privatisation and PPP proposals;

— Promote the drafting of legal diplomas and documents necessary for privatisations, with the support of
external consultancy, commission or task force created for the process, as well as their discussion with
the decision-making bodies with a view to improvement and approval;

— Support procuring entities in launching PPP procedures;

— Implementing the various stages of the privatisation and PPP processes;

— Drawing up and publishing newsletters or announcements on each privatisation and PPP stage
underway;

— Draw up reports on the privatisation and PPP processes implemented;

— Designing and implementing mechanisms to supervise compliance with the PPP contracts entered into
and the assessment of costs and risks;
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— Designing and implementing PPP and privatisation procedure manuals;
— Whatever else is assigned to it by law, regulation or higher order.

The SPPPC is headed by a sub-coordinator, equivalent to a Service Director, who is appointed in accordance
with the law.

Gap analysis

Recommendations

Indicator 2. Implementing regulations and tools support the legal framework

Sub-indicator 2(a)
Implementing regulations to define processes and procedures
Assessment criterion 2(a)(a):

There are regulations that supplement and detail the provisions of the procurement law, and do not contradict
the law.

Conclusion: Substantive gap
Red flag: Yes

Qualitative analysis

Key implementing acts that have been enacted in accordance with the PPC (2015) include:
— ARAP Statute, Decree-Law 55/2015 of 9 October;
— Legal Framework of Procurement Units, Decree-Law 46/2015 (RUGA);
— CRC Statute, Implementing Decree-Law 12/2015 (repealed by Decree Law 28/2021);
— Regulation on Accreditation, Regulation 1/2015;
— Standard Bidding Documents (SBD), Ministerial Order 60/2015.

Gap analysis

The following legislative acts are missing:
— implementing act regarding the List of Non-Eligible economic operators foreseen in Article 72 PPC;
— regulation about contract price updates foreseen in Article 146 of RICA;

— creation of the “contracts manager” function (ideally in connection with the public procurement cadre
and career path).

A Red Flag is assigned because addressing this gap requires a legislative initiative before the Council of
Ministers and the National Assembly and cannot be immediately mitigated through actions in the public
procurement system.

Recommendations

A Plan for the adoption of the following missing legal acts must be adopted:
— implementing act regarding the List of Non-Eligible economic operators foreseen in PPC Article 72;
— regulation about contract price updates foreseen in Article 146 of RICA;

— creation of the “contracts manager” function (ideally in connection with the public procurement cadre
and career path);

The legislative reform should be prepared as a single and consistent package taking into account, namely:
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— a National Public Procurement Strategy [also missing at the moment as emphasised under 5 (b) (b)];
— the MAPS assessment recommendations;

— the recommendations contained in the Diagnosis

— theinput received from all relevant stakeholders following a thorough public consultation.

Assessment criterion 2(a)(b):

The regulations are clear, comprehensive and consolidated as a set of regulations readily available in a single
accessible place.

Conclusion: Minor gap

Red flag: No

Qualitative analysis
All public procurement related regulations and policy documents are accessible via ARAP’s website at
www.arap.cv and through the official journal https://incv.cv/

Gap analysis

The documents downloaded from the portal of the Official Journal, although freely accessible, do not allow
editing. Although it may seem like a detail, the lack of this feature prevents or makes unnecessarily difficult the
work of legal operators, in this case, procuring entities and tenderers, their legal advisors and lawyers, among
others. The ability to make rigorous (verbatim) citations that the availability of editable files allows should be
generalised, and all access should be free of charge since the potential harm to the correct functioning of the
system in terms of compliance supersedes in principle the revenue collected by the subscription fees.

There is also a gap in relation to the publication of court decisions which makes the interpretation of the rules
very difficult and based almost exclusively on legal scholarship, which is also an area that deserves special
attention from the Government and ARAP. There is a need for promoting the academic research and study of
procurement related themes at universities and in different scientific areas e.g. law, economics, public affairs,
international relations, accountancy, data science, ICT, etc.)

Recommendations

1. Ensure the publication of all legal, regulatory and policy documents on an easy and friendly readable
format for All, allowing, among other tasks, the editing in view of copying and collating excerpts of
texts as verbatim citations;

2. To propose a free subscription of the Official Bulletin containing the normal basic features for editing
documents of interest to law enforcers, namely keyword search and text editing including the function
of selecting, copying and pasting extracts from the text.

3. Promote the publication of all public procurement related court rulings (case law - jurisprudence);

4. Promote the integration of public procurement themes within university curricula (faculties of law,
business administration, economics, accountancy, etc.).

Assessment criterion 2(a)(c):

Responsibility for maintenance of the regulations is clearly established, and the regulations are updated
regularly

Conclusion: No gap

Red flag: No
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Qualitative analysis

The responsibility for maintaining regulation lies with different entities according to the competences assigned
to them by law. In the case of legal acts and respective implementing acts, responsibility lies with the
Government or the National Assembly, depending on their constitutional competences.

In the case of regulations that are the expression of the regulatory function), the responsibility for issuance and
update falls to the regulatory Authority, ARAP in accordance with Article 13 (Regulatory competences) of its
Statute.

Gap analysis
Recommendations

Sub-indicator 2(b)
Model procurement documents for goods, works and services
Assessment criterion 2(b)(a):
There are model procurement documents provided for use for a wide range of goods, works and services,
including consulting services procured by public entities.
Conclusion: Minor gap

Red flag: No

Qualitative analysis

Article 42 PPC states that standardised bidding documents must be approved by the member of the government
with responsibility for finance or public works, on a proposal from ARAP, drawn up jointly with the relevant
bodies®.

Adopting the proposal made by ARAP, as provided for in the PPC, Ministerial Order 60/2015 of 9 December,
approved the standardised documents to be used in public procurement procedures:
— Draft invitation, to be applied in: i. Direct award; ii. Restricted tender; iii. Tender restricted by prior
qualification and iv. Two-stage public tender.
— Drafttender programme, to be applied in: i. Restricted tender by prior qualification; ii. Two-stage public
tender; iii. Public tender.
— Draft specifications, to be applied to: i. Purchase of services; ii. Supply of movable property; iii. Leasing
of movable property; iv. Public works contract; v. Public works concession; Public services concession.
— Draft terms of reference to be used in contracts for the acquisition of consultancy services.

Both Article 42 (2) of the PPC and Article 2 of Ministerial Order 60/2015 stipulate that the use of standardised
documents is mandatory, with the former stipulating that procuring entities can only introduce special rules
relating to the specific contract to be awarded.

Despite the mandatory nature of these rules, no sanctions are imposed for non-compliance.

Can a procedure conducted using documents that are manifestly out of step with the standardised ones be
considered null and void for violating a mandatory legal norm? The answer will also depend on the substantive
classification of the rule that has been breached, the one that orders the use of a template. In order to avoid
doubt, consideration should be given to the eventual revision of the rule, arguing here that deviation from a
standard should only jeopardise the validity of the contract formed if the deviation causes, or consists of, a
breach of a mandatory rule of the PPC or another applicable to the formation procedure.

%1t is not clear from the text of the law, or even from the implementing Ministerial Order, which relevant entities the legislator
was referring to.
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In the consultation carried out as part of the preparation of the Diagnosis, the public bodies that commented
on the standardised documents identified the following as positive aspects: the standardisation of the drafts,
which makes it easier to draw up the procedural documents and for them to be controlled/monitored by various
bodies; the fact that they constitute a basis that complies with the applicable legal rules; and the fact that they
provide guidance on the documents to be drawn up in accordance with the law. As negative aspects, the
following were mentioned: too much repetition and length, and operational difficulty in application, excessive
regulation, reproduction of legal rules with inadequate solutions that are difficult to interpret or apply and,
finally, the fact that they are very long documents with errors and typos, which would contribute to further
bureaucratisation of procedures.

We follow the Diagnosis to the extent it states that these standardised documents "... are an invaluable guide
and, despite some shortcomings, are a clearly preferable model to a total vacuum, in which each procuring entity
would have to draw up all the procedural documents from scratch".

Although these are "mandatory guidelines", each procuring entity must carefully adapt them to the
characteristics of each contract, as is clear from Article 42(2). This brings us to the question of whether most
entities have the specialised endogenous technical capacity to carry out an appropriate adaptation that does
not amount to a simple copy & paste operation.

Gap analysis

— Standardised documents need to be revised and updated in order to simplify their structure and avoid
repeating legal rules, except in cases where this is absolutely necessary to ensure compliance in a
specific case.

— ltis also needed to adapt the model procurement documents to the e-GP environment that is planned
to be the sole means of forming contracts from 18" February 2024 [(Article 70 (1) e-GP)].

Recommendations

— Review standard bidding documents with a view to simplifying them limiting the (mandatory)
text blocks to what is considered the minimum necessary to guarantee a good level of compliance
with the law and to adapting them to the e-GP to the extent necessary;

— Develop an interactive platform for the production of procurement documents with the support
of chatbots and Al tools (with the possibility of automatic revision or correction), guaranteeing
online support in the document design and production process.

Assessment criterion 2(b)(b):

At a minimum, there is a standard and mandatory set of clauses or templates that reflect the legal framework.
These clauses can be used in documents prepared for competitive tendering/bidding.

Conclusion: Minor gap

Red flag: No

Qualitative analysis

please refer to 2(b)(a)

Gap analysis

please refer to 2(b)(a)
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Recommendations
please refer to 2(b)(a)

Assessment criterion 2(b)(c):
The documents are kept up to date, with responsibility for preparation and updating clearly assigned.
Conclusion: Minor gap

Red flag: No
Qualitative analysis

As elaborated above under 2 (b) (a) there is a need for revising the existing procurement documents (after eight
years of practical application under the PPC) in order to simplify and adapting them to the e-GP while making
some digital tools tailored to help producing bidding documents available to practitioners.

The responsibility for preparing new standard bidding documents lies with ARAP who has the competency to
propose the revision to the ministers responsible for finance and public works [Article 42(2) PPC].

In case it is decided to tackle the enforcement of the mandatory use of SBDs through the qualification of the
contracts formed disregarding of models as null and void and Ordinance 60/2015 such a decision would require
a legislative act to amend Article 42 PPC.

Gap analysis

Need to revise the standard bidding documents, simplifying and digitising them to make them easier and more
reliable for practitioners to use.

Recommendations
Please refer to 2(b)(a)

Sub-indicator 2(c)
Standard contract conditions used
Assessment criterion 2(c)(a):
There are standard contract conditions for the most common types of contracts, and their use is mandatory.
Conclusion: Substantive gap

Red flag: No

Qualitative analysis

In the case of goods, (general) services and works, as defined by PPC Article 44/2: “the tender specifications is
the document containing the legal, financial and technical clauses to be included in the contract to be
executed.” so it may be regarded as a draft contract subject to be detailed and finalised by incorporating the
outcome of the procurement procedure (at the award decision stage). The same applies to the Terms of
Reference in the context of consultancy services contracts.

The above means that general clauses of services (general and consultancy), goods and works contracts are
provided through the tender specifications (comprised in the list of SBDs).

Notwithstanding, in addition to the clauses “imported” from the tender specifications there is a complete set
of standard goods, services and works contracts comprising the respective general contract conditions (GCC).
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Pillar I. Legal, Regulatory, and Policy Framework

Gap analysis

The draft contracts are not included in Ministerial Order 60/2015 of 9 December and are not binding in
this way (they have been published as Annexures to the ARAP’s Manual of Good Public Procurement
Practices, 2015). These drafts are extensive, and a source of doubt and disruption, because in some
parts they are reproductions of the Standard Specifications (contained in the aforementioned
Ministerial Order no. 60/2015, of 9 December), in others they reveal small differences, and in still others
they introduce more significant differences, situations that create doubt and instability (vide Diagnosis).

There are no sector or category-related SBDs nor standard contract clauses e.g. tender specifications
or contract clauses tailored for ICT contracts (acquisition of hardware, software licencing, software
development, hard and software maintenance ,etc.), legal services, acquisition of aircrafts or ships.
The same goes for the framework agreements and contracts concluded under them, which are already
provided for in the PPC. The drawing up of SBDs and draft framework agreements and contracts under
them is necessary if Cape Verde wants, as it must, to expand the scope of collaborative procurement,
either through joint procurement initiatives or, as we advocate, through the autonomisation and
significant strengthening of the UGAC's capacity (perhaps becoming a real central purchasing body for
the state's central administration).

Article 200 of the RJCA introduces a special rule applicable to public works contracts. In abstract terms,
arbitration is an alternative solution to